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NOMINATION OF GEORGE C. MeCONNAUGHEY TO 
FEDERAL COMMUNICATIONS COMMISSION 


WEDNESDAY, FEBRUARY 23, 1955 


Untrrep STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washinaton. D.C. 

The committee met at 10 a. m., in room G—16, United States Capitol, 
Senator Warren G. Magnuson, presiding. 

Present: Senators Pastore, Monroney, Daniel, Bible, Bricker, 
Schoeppel, Purtell, and Payne. 

Professional staff member assigned to this hearing: Nicholas Zapple, communications 
counsel, 

Also present: Senators Dirksen, Kefauver, and Bender. 

The Cuatrman. The committee will come to order. 

And we have now the nomination of Mr. George McConnaughey to 
be a member of the Federal Communications Commission. Now, be 
fore we call on Mr. McConnaughey, I would like to get the expression 
of the committee whether or not we should start now with Mr. Me 
Connaughey ¢ 

Yes: it is only ics 35. 

I understand there will be several questions asked—if we do not 
eet through, I wonder whether the committee can meet this after 
noon? There are two other witnesses to be heard. Well, we will 
start now, 

Mr. McConnaughey, we are glad to have you here. You have a 
biographical sketch here which we will place in the record. 

Do you wish to add anything to it ? 

Mr. McConnavuouey. I believe not, Mr. Chairman. 

The Crrarrman. For the purpose of the record, because the law pro 
vides a division of political parties on these commissions, you are 
Republican ? 

Mr. McConnauauey. Yes, sir. 

The Cuatrman. And how many members down there now are Re 
publican ? 

Mr. McConnavucuey. Four. 

The Cuatrman. And three Democratic ? 

Mr. McConnavcouey. Two Democrats and one Independent. 

The CuatrMan. Who is the Independent ? 

Mr. McConnavucuey. Commissioner Webster. 

The Cuamman. He isan Independent. 

Mr. McConnavucury. Yes, sir. 

The CrarrMan. So that would leave the Commission, if you are 
confirmed, 4 and 3: is that correct ? 

Mr. McConnauauey. Yes, sir. 
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bho 


The Cuamman. I will put Mr. McConnaughey’s biographical 
sketch in the record. 
(The information referred to is as follows :) 


PuBLIC NOTICE 11588 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., October 4, 1954. 


BIOGRAPHICAL SKETCH OF GEORGE C. MCCONNAUGHEY, 
CHAIRMAN, FEDERAL COMMUNICATIONS COMMISSION 


George Carlton MceConnaughey was today sworn in as a member of and also 
Chairman of the Federal Communications Commission. The oath of office was 
administered by Associate Justice Harold H. Burton of the Supreme Court of 
the United States in the office of Sherman Adams, the Assistant to the President, 
in the presence of fellow members of the Commission and other guests. 

Named in that dual capacity by President Eisenhower on September 25, 1954, 
Chairman McConnaughey holds a recess appointment as Commissioner to com- 
plete the remainder of the term of Commissioner George IE. Sterling, which ex- 
pires June 30, 1957, and also succeeds to the Chairmanship formerly held by 
Commissioner Rosel H. Hyde 

Chairman McConnaughey brings to the Commission long and active experience 
in the fields of State and Federal regulation and administration. He joins the 
Commission from The Renegotiation Board, of which he was chairman, and 
previously served as chairman of the Ohio Public Utilities Commission and is 
a past president of the National Association of Railroad and Utilities Commis- 
sioners. 

Born at Hillsboro, Ohio, June 9, 1896, Chairman MceConnaughey is the son of 
Dr. and Mrs. Van Buren McConnaughey. He is Scotch-Irish descent. 

After completing the local public schools, he attended Denison University 
(1914-17). Enlisting in the Army at the start of World War I, he became a 
first lieutenant of field artillery and was in combat service in the Meuse-Argonne 
offensive and the Battle of Verdun as liaison officer with the infantry. Dis- 
charged from the service in 1919, he resumed his studies at Denison University 
and received his Ph. B. degree in 1920. From there he went to Western Reserve 
University Law School, where he was graduated with an LL. B. in 1923. 

After being admitted to the bar in 1924, he practiced law in Cleveland, during 
which time he served as assistant director of law for that city government (1926- 
28). He specialized in corporation law. On Feb. 1, 1939, he was appointed a 
member of, and designated chairman of, the Public Utilities Commission of Ohio, 
serving in that capacity until 1945. 

During that period he was also chairman of the War Transportation Commis- 
sion of Ohio (1942-45), representing that body on the Interstate Cooperative 
Council of State Governments. 

In 1944 he was elected president of the National Association of Railroad and 
Utilities Commissioners for a 1-year term. 

He resumed his law practice in 1945 at Columbus, Ohio and, on November 30, 
1953, he was appointed a member of The Renegotiation Board and designated 
its Chairman by President Eisenhower. This Board handles settlement of Govy- 
ernment contracts. 

In 1924 he married Nelle Lonise Morse. They have two. sons, George C. Me- 
Connaughey, Jr., and Lt. David C. McConnaughey, U.S. A. F. 

Chairman McConnaughey is a Republican, a Presbyterian, and a Mason. He 
also holds membership in the American Legion, the Sigma Chi national fraternity, 
the Phi Delta Phi legal fraternity, the Columbus Athletic Club and the Scioto 
Country Club, and is on the board of trustees of Denison University. He served 
as president of the Ohio-Michigan Province of Phi Delta Phi legal fraternity 
1926-28, and as a member of its National Council 1928—30, : 


The Cuatrman. You are from the State of Ohio, are vou not ? 

Mr. McConnavoney. Yes. sir. . 

The CratrmMan. I assume there have been letters from the two Sen- 
ators. And I also want to put in the record a letter from the Senator 
from Connecticut, Mr. Bush, regarding Mr. McConnaughev. and a 
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letter on behalf of the Minnesota Railroad and Warehouse Commis- 
sion in regard to Mr. McConnaughey. 
(The letters referred to are as follows :) 


UNITED STATES SENATE, 
Washington, D. C., January 26, 1955 
Senator WARREN G. MAGNUSON, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR Magnuson: Thank you for the invitation to comment on the 
nomination of George C. McConnaughey of Ohio to be a member of the Federal 
Communications Commission. 

I have known Mr. MceConnaughey as a citizen and public official of my State for 
many years. In his service as a member of the State Utilities Commission of 
Ohio, he achieved an outstanding reputation for his careful and detailed study of 
the questions presented to the Commission, and for his objectivity and fair- 
mindedness in the consideration of public questions. 

I am certain that Mr. McConnaughey would bring the same attitudes of con 
scientious and honorable study to his service as a regular member of the FCC if 
he is given the privilege of our confirmation. 

Sincerely yours, 
GEORGE H. BENDER 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
January 138, 1950 
Hon. WARREN MAGNUSON, 
United States Senate, 
Washington 25, D.C. 


DEAR WARREN: I am happy to learn that the name of George C. MeConnaughey 
is again before the Senate Committee on Interstate and Foreign Commerce for 
confirmation. I have known him well for a great many years and cannot recom- 
mend him too highly. 

When I was Governor of Ohio, I named Mr. McConnaughey to the chairman 
ship of the Ohio Public Utilities Commission, an office which he filled with great 
distinction. He is of judicial temperament and an indefatigable worker. I am 
sure he can be counted on to organize the work of the Federal Communications 
Commission so that the application backlog is reduced. 

Mr. McConnaughey can also be relied upon to apply good commonsense to the 
allocation problems that have so long perplexed the Federal Communications 
Commission and the radio and TV industry. His past experience with telephone 
and telegraph will stand him in good stead during his work on the Commission. 

Sincerely yours, 
JOHN W. BRICKER. 


UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 


January 28, 1955. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreiqn Commerce, 
United States Senate, 
Washington 25, D.C. 


DEAR SENATOR: Attached is a copy of a resolution adopted by the Minnesota 
Railroad and Warehouse Commission in behalf of the Honorable George MeCon- 
naughey. I submit it to you and your committee and ask that it be entered in 
whatever record or hearings the committee may have on this nomination. 

Sincerely yours, 
Housert H. Humpnrey. 
RESOLUTION OF MINNESOTA RAILROAD AND WAREHOUSE COMMISSION, St. PAuT 
Whereas it appears that President Eisenhower has nominated the Honorable 


George McConnaughey, a former chairman of the Public Utilities Commission of 
the State of Ohio, to the Federal Communications Commission : and 
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Whereas his years of experience as a lawyer and distinguished practitioner in 
his State and his extensive service as chairman of the Public Utilities Commis- 
sion of Ohio, and his resulting recognized ability in the field of public utility 
regulation and his successful administration as second and first vice president 
and president of the National Association of Railroad and Utilities Commission- 
ers, and his sympathetic and fundamental understanding of the regulatory prob- 
lems facing the several States ; Now, therefore, be it 

Resolved, That the members of the Railroad and Warehouse Commission of 
the State of Minnesota do hereby recommend and request that the Honorable 
Edward J. Thye and Hubert H. Humphrey, United States Senators from the 
State of Minnesota, urge and vote to confirm the nomination by President Eisen- 
hower of said Hon. George McConnaughey as a member of the Federal Com- 
munications Commission. 

Respectfully submitted. 

EwaLtp W. LuNp, Chairman. 
PAUL A. RASMUSSEN, CommissiOner. 
HJALMAR PETERSEN, Commissioner. 


UNITED STATES SENATE, 
COM MITTEE ON BANKING AND CURRENCY, 


February 23, 1955. 
Subject: George McConnaughey. 


Hon. WARREN G. MAGNUSON, 


Chairman, Interstate and Foreign Commerce Committee, 
The Capitol, Washington, D.C. 


Dear Mr. CHAIRMAN: I wish to say a favorable word for the confirmation 
of George McConnaughey as Chairman of the Federal Communications Com- 
mission. 


George and I were in the Army together, First World War, and served in 
the same outfit. My very favorable impression of him was formed at that 
time, because he was a fine officer and served his country with distinction over- 
seas and in combat. 

It would appear that his record with the Public Utilities Commission in Ohio 
would give him excellent experience and background for the FCC chairman- 
ship. I am happy to join with others in urging the committee’s approval of 
this nomination. 

With respect, I am, 

Sincerely yours, 
Prescott BusH, 
United States Senator. 

The CHatrMan. Now there are some other witnesses, Mr. McCon- 
naughey, and Senators who have some questions to inquire, many of 
them on policy matters. I don’t know that any of the ‘m are questions 
of individual matters with you, but because of the serious nature of 
the work of the Commission and the fact that this committee is now 
engaged in an inquiry into the whole matter of radio, television, and 
matters under the Commission—how long have you been down there ? 

Mr. McConnavucuey. About 414 months. 

The Cuaman. And you have been acting as Chairman ? 

Mr. McConnavauey. Yes, sir, I have been. 

The CHatrman. So you would have some familiarity or been ex- 
posed, as it were, to some of these problems that this Commission has, 
the committee has, and the problems of the whole industry ? 

Have you read the so-called Plotkin report and the so-called Jones 
report ¢ 

Mr. McConnavecuey. I have been over them very hurriedly. 

The Cuamman. And as I recall, the Senator from Ohio and I sug- 
gested that the Commission would go over those two reports and report 
to us as soon as possible. I suggested within a month, so that we can 


ARNE aI 
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go ahead, and with your suggestions or any comments you may have 
on what these two reports had to say. 

Mr. McConnavuauey. Yes, sir. 

The Cuairman. Isthat being done? 

Mr. McConnavucuey. Yes, sir, the Commission is working on that 
and we will give, pursuant to your request, a preliminary statement, 
as you asked, at the end of 30 d: tvs, which I think is March 3, as I 
recall, and then you asked for a subsequent report. 

The CHarrman. I didn’t want to put you down to an exact dead- 
line, but having some experience in this committee with commissions, 

did want to get it up here as soon as possible, because the Senator 
from Ohio, the Senator from Rhode Island, and myself, the Com- 
munications Subcommittee and the full committee, would like to start 
the inquiry, because it is going to be a tremendous job, on a very com- 
prehensive and serious subject, so I do hope that you can get them up 
as SOON as possib le. 

Mr. McConnauGuey. The staff is working on it, and we will 
them here as soon as possible. 

Senator Pastore. May I interrupt for a moment ? 

The Cuatmman. Yes; the Senator from Rhode Island. 

Senator Pastore. Are you hopeful of some solution to this UHF 
and VHF problem, or are we still going to swing in the dark ¢ 

Mr. McConnaveuey. Senator, I am hopeful, and the reason I am 
hopeful is I think there have been many steps made forward in UHF 
with reference to engineering and matters of that kind. First of all, 
I think a partial answer would be the removing of the excise tax 
on all channel receivers, and I think that should be done very prompt- 
ly. I understand there has been a bill introduced in the House of 
Representatives just last week on that particular subject. 

In addition to that, we now have, I believe, two UHI stations that 
have been raised to a million-watt power, which is very helpful, | 
deed. One of the men is a Mr. Storer, down in Florida, who has con- 
verted his UHF station down there at Fort Lauderdale to a million- 
watt power, and he claims—he also has VHF stations—and he claims 
the people get a better picture and better signal, and they are con- 
verting very rapidly to VHF. 

In addition to that, as the Plotkin report indicated, I think that 
very likely it would be wise, and thinking for myself now, not speak- 
ing for the Commission in these matters, T think that the Commission 
should consider rulem: aking, on a selective basis, possibly, in de-inter- 
mixture. As you well know, that involves a good many problems. 
When you start to de-intermix, and you just willy-nilly say we will 
de-intermix, it is not that easy, because there are too many problems 
involved with reference to the public who already have hundreds of 
thousands of VHF receiver sets. 

Senator Pastore. But what I mean is this: Has the Commission 
itself initiated any positive action to bring about these reforms as a 
solution of this problem, or have they just debated and talked about 
it and waited for the Plotkin-Jones report before they do anything 
about it? It strikes me that while that investigation was a good 
thing to inform the members of this committee and the Members of 
Congress, this is a problem that has been with us a long, long time, 
and it gets worse by every hour, and what I was wondering was 

59452552 
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whether or not anything was actually undertaken in a positive way to 
do something about it, and I take it we are still talking in generali- 
ties about it, from what you said just now. 

Mr. McConnavuouey. I think that is probably true up to this pres- 
ent time. 

Senator Pasrorer. I know it is true. 

Mr. McConnavucuey. I think that is probably true up to the present 
time. The allocations were made, as I understand it, in 1952, and 
the Commission thought they were making proper allocations. 

They figured that the manufacturers would put out all channel sets, 
which was not done, and a problem has been created; there isn’t any 
doubt about it. It has not been such a long period of time, as you 
probably recall. You undoubtedly know television is new in this 
country. We have only had television for 7 years. 

Senator Pasrore. That is true. It is new, but monopolized com- 
Pp ylete ly. 

Mr. McConnavucGuey. And the first 2 years, 1948-50, I was look- 
ing at the annual reports in the beginning of this when there were 95 
stations, VHF stations on the air. The first 2 years they reported the 
loss of $48 million in their operations, about hi lf of it by the networ KS 
and the balance by the 93 stations. They lost $21 million in the first 2 
years of operation under VHF. 

I merely point that out to show that it has grown so rapidly, that 
whether there has been time enough elapsed to know what can be done 
about UHF is something I don’t know. But it certainly, as you say, 
is the obligation of the Federal Communications Commission and this 
committee, we being an arm of the Legislature, an arm of the Con- 
gress, and speaking for myself very strongly here, I want to cooperate 
with this committee in every possible way that I know how, and I be- 
lieve that we must work together to try to solve this problem. 

We have the technical know-how, supposedly, and I believe we do 
have it, but it is up to us to work in very close conjunction with you 
people and try to solve this as well as other problems. 

Senator Pasrorr. I merely interrupted. I have other questions 
later when my turn comes. 

The CuatrmMan. Along these lines, generally what all of us have 
in the back of our minds is we appreciate this is a real problem, along 
with the problems of the networks and along with the problems of 
programing, and the whole thing. But I think that no one can solve 
it until we all put our heads together and do something about it. rather 
than just let it drift. 

Mr. McConnavcouey. That is my judgment. 

The Cratrman. Now, I wanted to ask you this: The Senator from 
Ohio and I have been very deeply interested in this matter, and this 
may be only one facet of this problem, which it is. In your opinion, 
would it help considerably to break this thing that the Senator from 
Rhode Island talked about if the manufacturers would manufacture 
all channel sets ? 

Mr. McConnaveuery. There is no question about it. There isn’t any 
question about it. 

Senator Pasrorr. But the big question is how are you going to get 
them to do it? It is private industry. We don’t believe in govern- 
mental interference. It is a big problem, unless they agree to co it 
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volunt: urily, there is no other w: Ly for it to be done, and you have to 
show them : a profit before they will get into this. 

The CuatrmMan. That is correct, and we know it will have to be done 
voluntarily, but they are intelligent men, and they realize that maybe 
it can be done, and if it can be done with the private enterprise sys- 
tem, it might help. 

Mr. McConnavucury. As you know, the color sets are all being 
manufactured as all-channel sets. 

Senator Pasrorr. That is refreshing to hear. 

The Crairman. Now, do you have any opinion as to the freezing of 
part of the spectrum by the military? Quite a bit of it is frozen, 
isn’t it ¢ 

Mr. McConnavucuey. The military, as you know, does have a very 
substantial part of the band. And our Commission works very closely 
with the administration with reference to communications. 

Now, as to what could be released, I don’t know, with reference to 
the military. 

Senator Bricker. Well, you are up against a problem there, if you 
bring pressure on them it might be injurious to the military program, 
and you would hate to assume that responsibility, and it will have to 
be a cooperative program if anything is accomplished there. 

Mr. McConnavcuey. That is exactly right, and I do feel we have 
very fine cooperation from the communications group of the Office of 
Defense Mobilization. They have cooperated with the Commision 
and have been wy helpful. 

The CuarrMa . My point was stp or not you personally believe 
from your e sper ience whether or not they have too much of the band 
tied up, or is it a reasonable caine for their purposes 

Mr. McConnaucuey. I don’t know. 

The CratrmMan. M: iybe this committee should t to find out. I 
suppose some of it will be classified, of course. 

Mr. McConnavucury. Yes, sir, it is. 

Senator Monroney. Is that the U section of the band or the V? 

The CnarrmMan. The V. I have seen the charts. There is quite a 
gap in there. 

Now what about your backlog down there? You are the chairman, 
so we can ask you directly. 

Mr. McConnaveuey. Our backlog, Mr. Chairman—I don’t want to 
scare you, but here it is: Yes, sir, it has increased in safety and special 
services. We were charged by your committee and by the Congress 
not only your committee—to get television to the people of the United 
States, and we have attempted to bend every effort looking toward 
that. 

One of the difficult things, one of the most difficult things probably, 
is the act itself. Under 309 (c) we are segregated from the examiners 
completely. We can’t say anything to them. We can’t talk to them. 
When I went down there, there was nobody chief of the hearing ex 
aminers. I immediately felt that that was a great mistake and I 
selected Colonel Cunningham, who is a career civil service man. He 
has been with the Commission ever since it was founded. He is an 
outstanding hearing examiner, and in the first 2 months he was there 
he got out 18 cases. He had the hearing examiners get out 18 cases, 
which is an alltime record of production. 
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I predict that by July 1 we will get out more cases than we got out 
all of last year. I ¥ rely point that out to show that we are getting 
the show on the road and it is one thing thet I hope Ican do. If noth- 
ing else, I think I know something about administration. I hope I 
do. 

Senator Bricker. You are confident it can be done ? 

Mr. McConnavucuery. Yes. I will make a statement to this com- 
mittee that I believe that the backlog of television cases will be almost 
eliminated within 12 months from today, except a few of the hard- 
Core Cases, 

Now bear in mind that you are coming down to the difficult part 
of these cases, as is always true when you come toward the end of a 
situation. They get more difficult. M: any of these records are eight, 
nine, ten, eleven thousand pages, which is too long, sure, but they are. 

There is evidence admitted which never should have been. 

The Cuamman. Say that again. 

Mr. McConnavcuey. There is evidence admitted that never should 
be in there. 

The CuarrmMan. You are of that opinion? 

Mr. McConnavucuey. I know it. But you folks said hire more ex- 
aminers. They hired examiners. They had to take them from the 
civil service list. They were new people. They don’t know much 
about it. They had to learn. And they have never had a manual. 
There has never been a hearing manual, and I have asked the presi- 
dent of the Federal Communications Bar to appoint a committee to 
work in conjunction with a committee I am appointing in the Federal 
Communications Commission to get out a manual of hearing; in other 
words, to have guideposts to follow, and that, in my opinion, is going 
to help this situation tremendously. 

The Cuarrman. I think that is long overdue and I think the record, 
in many of these cases—and we could take case after case—is just 
cluttered with things that don’t belong there at all. 

Mr. McConnaveney. And while I am on that subject 

The Cuarrman. You give them due process of law but a lot of un- 
due process. 

Mr. McConnavucuey. While we are on that subject, you know that 
two sections, section 309 (c) and section 409 have so segregated this 
Commission to a place where they are supposed to act like a court of 
appeals. I never heard of anything so ridiculous in my life as section 
409, where a commission can’t talk to the General Counsel. They can’t 
talk to their chief engineer. They can’t talk to their chief accountant. 

Well, I don’t know what kind of regulation that is, but it is some- 
thing new to me and it is perfectly ridiculous. 

Senator Pastore. Are you going to recommend that that be 
changed ? 

Mr. McConnaveney. I certainly am. 

Senator Bricker. This committee recommended it several years 
ago and got bogged down. 

The Cuatrman. I might say we hope to have it as part of our in- 
quiry and study. We also want to look at the entire act. It has been 
20 years since the act has been written, and I have been very fortunate 
to have as a member of the staff the man who wrote it 20 years ago, 
Senator Dill, and he can take a look at it. 

Mr. McConnavGuey. Yes. I talked to Senator Dill. 
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The Cuatrman. He has no ax to grind. It would be a purely 
technical legislative job. 

Mr. McConnavucuey. I want to have the privilege, if I am con- 
firmed, to come and talk to the committee about that, as well as a lot 
of problems. y 

The Cuatrman. Now, I don’t know how true this is, and I don’t 
want to go into individual cases on this de-intermixture. You did 
testify, when you were up here last November, that you had only 
been there a short time and you didn’t have much of an opinion one 
way or the other about it. 

But do you think it would help considerable to get things done down 
there if you would abolish the practice which, T understand, has gone 
on, of Where an examiner sits on one case and then, before he makes 
his report, somebody moves him to another case 4 

Mr. McConnavucury. No, no, no. 

The Cuatrrman. Well, hasn’t it been a practice, and I don’t say this 
has been under you—hasn’t it been the practice that naturally some 
examiners appear to be a little better workers than others ¢ 

Mr. McConnavuauey. That is true. 

The Cuatrman. And if they get through a hard case and there is 
another hard nut over here to crack before you let them go ahead and 
finish that one case, they are moved. I know that has happened on 
some cases, 

Mr. McConnavauey. Yes, that has happened. It has been the best 
judgment of the examiners that you couldn’t just let them work all 
the way through one case and not put them on another in the mean 
time because they have long lapses of time there where they do have 
some free time. 

Senator Pastorr. Would you yield for a question at that point? 

The CuatrmMan. Yes, I yield. 

Senator Pasrore. How many examiners do you have? 

Mr. McConnavcuey. Twenty-four or twenty-five which includes 
staff. I think it is about that number. 

Senator Pasrorr. How many cases do you have pending ? 

Mr. McConnaveuey. There is only about a total of around 200, 
I think. 

Senator Pastore. Is that all ? 

Mr. McConnavueuey. Yes. I am talking about television now. 

The Cuatrrman. What about radio? 

Mr. McConnavcury. We have a large number of radio. I don’t 
know the exact number. 

The Cuarrman. Well, for the purpose of radio, you have what you 
call down there teams, examiner teams ? 

Mr. McConnavauey. Yes, that is right. 

The Cuarrman. And last year, I remember that you appeared be- 
fore a subcommittee on which I am a member, and we gave you a few 
more, mainly I think, on the request of this committee. 

Mr. McConnavucuey. That is correct, and they were hired tempo- 
rarily and then they were supposed to go off—they are temporary 
employees and were supposed to go off as of January 1 and some back 
on December 1 and some on January 30, but I have kept them all on 
in trying to work this backlog off and trying to cut down in other 
ways so we could keep from having a payless day, or something like 


that, which we are faced up against. 
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Senator Pasrorre. These 24 or 25 examiners that you have, they 
don’t devote their time exclusively to television cases ? 

Mr. McConnavucuey. No. 

Senator Pasrore. It is the entire backlog ? 

Mr. McConnavcuey. That is right. 

Senator Pasrore. And you couldn’t give us a figure as to how many 
of those cases you have 4 

Mr. McConnavuGuey. No, I don’t know. 

The Cuatrman. I think the committee will permit me to break in. 
We have another guest here who wants to give us a short statement on 
behalf of the nominee, the junior Senator from Ohio, Mr. Bender. 
I think it will be all right, and it will go in the record after this dis- 
cussion, 

Senator Brenner. Mr. Chairman and members of the committee, I 
don’t want to consume too much time. I have known George Me- 
Connaughey for many years; in fact, for most of my life, and I have 
known him in public office and also as a private citizen, 

I knew him when my contengwe and senior Senator from Ohio, 
appointed him as chairman of the utilities commission of Ohio, which 
is regarded in Ohio as a hot seat. I know of his work there. I know 
of his fine performance, and 1 know above all else that George Me 
Connaughey has never been for sale, and I don’t know a greater trib- 
ute you can pay to a public official. He is intelligent. He is honest. 
He has the re spect of the entire State, and I am very proud to be 
here and to be associated with him in a friendly way, and to say this 
word in his behalf. 

The Caatrman. Thank you, Senator Bender. 

Senator Bricker, do you have some questions at this time ? 

Senator Bricker. No, not at this time. I may have, as the matter 
roes along. 

The CuatrrmMan. One thing here. Mr. McConnaughey, I am going 
to ask this question on behalf of the full committee. During this 
study, the so-called study we had prior to this session, the committee 
asked the FCC to make available to the committee certain information 
from annual financial reports submitted by television stations, the net- 
works, and everyone else, and the Commission, in a letter to the com- 
mittee dated the 22d of December 1954, signed by you, and I quote: 

There would apear to be a serious question as to the Commission’s legal 
authority for making this information available to the committee's staff, 
and then you proceed to refer to section 1905 of title XVII of the code. 

We have had a legal memorandum prepared on this subject by the 
Senate legislative counsel and they seem to disagree with your legal 
interpretation; in fact, they say it is considered very unlikely that 
any officer of the FCC could successfully be prosecuted under sec- 
tion 1905 of the title on account of his compli: ince with a demand of 
a congressional committee calling for ae of information of 
the kind described in the letter of December 2 

I am wondering if you have any further views on that matter. 

Mr. McConnavouey. Yes, I do, Mr. Chairman. 

The Cuatrman. I don’t know legally which is correct. 

Mr. McConnaveney. I just received that this morning and looked 
at it, and the letter which was signed by me was—— 
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The CuatrmMan,. I want to say that it may not be that we would need 
t at all. 

Mr. McConnaucuey. I think it is very important and I would like 
to make a statement about it. The letter which I signed was written by 
direction of the Commission. It was a unanimous opinion of the Com- 
mission, and based upon an opinion, a very exhaustive opinion ren- 
dered by the General Counsel of the Commission, that under section 
1905 of title NVIIT of the Criminal Code, that such information could 
not be given without being liable for criminal prosecution. 

[ noticed in the opinion or memorandum which your legislative 
counsel wrote, he said in his conclusion, it is unlikely that any member 
would be prosecuted. Well, that is a rather difficult situation for 
someone to release information when it is unlikely, and I think pos- 
sibly we better get an opinion from the Department who would do the 
prosecuting, and that would be the Attorney General, before we go 
much further with this situation, and if your committee would like to 
ask the Attorney General for such an opinion, we would be glad to 
have that. 

The CuairMan. | suggest that the question be cleared up. 

Mr. McConnavcuey. Thank you, we will ask the Attorney General 
to give an Opinion on it. 

The CHarrmMan. Now, this committee is to understand, and this is 
just a general question, that you are going to pursue—the Commission 
on its own initiative is going to pursue, with the legal advice and 
maybe the advice of the committee, a project which w ill give the Com 
mission some rules of procedure. 

Mr. McConnaucuey. Yes, sir. 

The Cratrrman. And do away with a lot of these things that have 
caused the backlog and a lot of the trouble. 

Mr. McConnavcuey. I am just as anxious to get to that as any- 
body could be. 

The Cuarrman. So applicants Rnow that at least they have some 
criteria when they come in to abide by, instead of back and forth, one 
case one way and another another way, and evidence creeping in that 
doesn’t belong there. I think it is high time that we did that. 

I want to assure you that we are going to try to comply on the legis- 
lative end with sections of the act that are prob: ably due for overhaul- 
ing to help the Commission clear that matter up. 

I inherited it, and you probably appreciate it more than we do, 
but there are more complaints about that situation throughout the 
whole country than anything else. I don’t suppose there is a member 
of this committee or a Member of Congress that hasn’t had somebody 
in his district or State or many people coming in and making com 
plaints about the method of handling cases. 

Mr. McConnavuenry. Understandably so. 

The CHarrmMan. Some of them make complaints because the de- 
cision doesn’t go in their favor and I suppose it always is true when 
you have a lot of applicants for these valuable licenses. 

Mr. McConnavuauey. If there are 4 of them, 3 of them are going 
to be unhappy. 

The Cuarrman. And three of them are going to throw around a lot 
of accusations, and the committee wants to get the rules simplified so 
there is a criteria for procedure, and when they go in there, they know 
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they will all be treated equally insofar as presenting their case. An- 
other thing you have to look at—you are getting near the end of this— 
but there have been, I suspect, cases where there are 4 or 5 applicants 
and then 1 of them may withdraw—it looks like he hasn’t got much 
of a chance, but then there will be somebody coming around and want- 
ing to say, “Well, we spent a little money, you know, on this matter, 
and you make us whole and we will get out. 

Now, there is nothing illegal : about that procedure, but I think it is 
a practice that the Commission ought to step on, every time they find 
it. and that will help when you do that. 

Mr. McConnaveuey. Absolutely. 

The CuatrMan. Senator Pastore. 

Senator Pasrorr. Mr. McConnaughey, in any of the que stions I ask 
you, I don’t mean to question or impugn your integrity, your char- 
acter, or your honesty. I am willing to accept that you are as fine a 
man as ever appeared before this committee. But you will recall the 
last time you came before us we got into the question of what your 
associations were with reference to clients. 

Now, you were a public-utility administrator in your State for how 
long ? 

Mr. McConnavuGuey. I was chairman of the public utilities com- 
mission of Ohio for 6 years. 

Senator Pasrorr. And during that 6 years how many rate cases did 
you hear? 

Mr. McConnavucuey. I do not know how many rate cases we heard. 
Not too many of them during that period. That was the period before 
inflation caught up with the public-utility corporations. 

Senator Pasrore. Did any of the telephone companies come before 
your board ¢ 

Mr. McConnaveuey. I don’t think there was one telephone-rate 
case. There were two very big rate cases while I was on the commis- 
sion. They were both gas, and in one of them I wrote the dissenting 
opinion, asking for lower rates, which the supreme court affirmed, and 
in the other one I participated with the other commissioners and we 
ordered a refund of some $2 million to the consumers. 

Senator Pasrorr. Who initiated those cases? Did the commission 
do it on its own or was there some petition filed by a citizen ? 

Mr. McConnavcuey. By acitizen. By the municipality, is the way 
you do it in Ohio. 

Senator Pastore. Now, how did you come to be engaged by the tele- 
phone company in representing them before the commission on a 
utility-rate increase ? 

Mr. McConnaveouey. I think they employed me because a parently 
they thought I had some ability. I know that must be true. Tt youldn’t 
have been ‘employed otherwise. 

Senator Pastore. And what essentially was the claim being made 
by the telephone company in that instance ? 

Mr. McConnaveney. They were asking for increased rates. 

Senator Pastore. To what extent? 

Mr. McConnaveuey. There were two cases, I recall. I can’t tell 
you the percentage of increase. I suppose it was on the order of 15 
or 16 percent. But both cases went to the Supreme Court of Ohio and 
the supreme court affirmed the commission. The increases were grant- 
ed and the court affirmed the commission. 
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Senator Pasrorr. Was any part of that case the changing of a for 
mula with reference to what part of the capital investment should be 
made a part of the rate base ? 

Mr. McConnavcuey. No, sir. In Ohio, what is known as repro 
duction cost, less de prec iation, has been the sole method of ratemaking 
from the very beginning. It is the only method by which rates can be 
established in Ohio, by that formula alone, by the reproduction cost, 
new, less observed depreciat ion. 

Senator Pastore. Now let me ask you this question: As a former 
member of a State body that has to ‘do with the regulation of rates 
that the public pays, with reference to ¢ ompanies that have not only 
an interstate aspect, but an intrastate aspect, what is your feeling with 
reference to what the Federal Communications Commission should 
do in the regulation of these equity investments 4 

Mr. McConnavucney. The Federal Communications Commission, 
as you know, Senator, has no jurisdiction over intrastate rates. 

Senator Pastore. I realize that, but you have to admit that many 
of these companies expand beyond the limits of a State, and there 
is interlocking capital investments that are amid back and forth 
in determining the rate base. 

Am I right or wrong? Maybe I should not use the word “juggle, 
but they are shifted to and fro. 

Mr. McConnavenry. Are you speaking of the American Telephone 
& Telegraph Co. ? 

Senator Pastore. I am speaking of all of the telephone companies 
that have interstate aspects and intrastate aspects. 

Mr. McConnavenery. You mean those that have intrastate and 
interstate ? 

Senator Pastore. That is right. Let me put it this way to you, 
Mr. McConnaughey. Isn’t it one of the difficult tasks of a State body, 
in determining the fairness of a requested rate change, to determine 
what part of that entire investment should be allocated to an intrastate 
cost as against an interstate cost 

Mr. McConnavaury. No, no, no, no; it is all segregated; all of the 
property. 

Senator Pastore. Segregated by whom ? 

Mr. McConnaveuey. All of the property within the State, by law. 
In other words, by law the property used and useful within the State 
of Ohio is the only property that can be taken into consideration in 
establishing what the proper, fair, just rate should be. 

Senator Pasrore. But isn’t some of that property located in the 
State used for interstate communications ? 

Mr. McConnavauery. You are speaking of tol! lines now? 

Senator Pasrore. I am speaking of everything. I am speaking of 
switchboards; I am speaking of operators. 

Mr. McConnaveuey. And that comes under the jurisdiction of the 
State commissions and the Federal Communications Commission, and 
they have a joint committee where they have a segregation of property, 
where the proper proportions they fee ] are segregated to interstate and 
other. 

Senator Pasrorr. Who determines that? 

Mr. McConnavenuey. Who determines that ? 

59452558 
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Senator Pastore. Yes. 

Mr. McConnavucuey. The Federal Communications Commission 
and these State commissions, through appointment of joint committees 
by the National Association of Railroad and Utility Commissioners. 

Senator Pasrorr. Now, when was the last time that that kind of job 
was done on a national level 

Mr. McConnaveuey. Oh, I think the Charleston plan was in 1949. 
It was know as the Charleston plan. Or it was 1949 or maybe 1950. 
They are working on it all of the time, constantly. 

Senator Pasrorr. Let me ask you this, then: When was the last time 
the Federal Communications Commission had a public hearing on 
interstate telephone rates ¢ 

Mr. McConnavuauey. I don’t know. 

Senator Pasrorr. Can you remember one in your memory ? 

Mr. McConnavucuey. There is none that I would know about. 

Senator Pastore. Isn't it a fact that it is longer than 10 years since 
we have had any such thing as that, a public hearing as to interstate 
telephone rates, and the application of these formulas? 

Mr. McConnaveuey. I don’t know. 

Senator Pasrorr. Well, now, what do you think is the function of 
the FCC with reference to this interstate and intrastate fixing of capi- 
tal equity investment / the determination of rate bases ? 

Mr. McConnavcouey. Under the act of Congress, the Federal Com- 
munications Commission is completely excluded from intrastate rates. 

Senator Pasrorg. I realize that. 

Mr. McConnavcuey. They have nothing to say about ratemaking at 
all, other than on the toll-line basis. 

Senator Pasrorr. But are not they interwined? After all, you were 
a member of a local utilities board ; you are now a member of a Federal 
utilities board. 

Mr. McConnaveuey. I do think they are intertwined. 

Senator Pasrorr. Now, how are we going to unwind this unless the 
Federal Communications Commission gets in there? 

Mr. McConnaucGuey. Well, the Federal Communications Commis- 
sion should in my judgment make constant studies and be alerted to 
the fact as to whether there are any rates that are exorbitant from a 
long-lines interstate situation. 

Senator Pastore. Do you not think that the Federal Communica- 
tions Commission owes it to the people of this country and to the 
various States to make a national survey and once and for all allocate 
costs on an intrastate and an interstate basis so that these local utilities 

‘an stand up and fight any rate-increase cases without being stymied 
is ause they lack the jurisdiction to go beyond the confines of their 
State? Now, that is the problem essentially : ; is it not? The minute you 
get to the point that you get into an interstate phase of this rate ques- 
tion they tell you it is none of your business. You have no jurisdiction. 
You have no power. 

Mr. McConnavucuey. That is what the Congress has said. It is 
not what the Commission has said. It is what the Congress said. 

Senator Pastore. Well, now the Congress only concerns itself with 
the actual rate that is charged in a toll call or an interstate call, but 
I am speaking now of the allocation of these fundamental costs which 
became part of the basic formula for the establishment of the rate 
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base. That has never been decided by the Federal Communications 
Commission, has it 

Mr. McConnavugcuey. Well, with reference to the formula for a 
rate base, every state, Senator, passes its own law. The Congress 
would have to pass some law attempting to override every State in 
the Union. 

Senator Pasrorr. Let us assume you have a telephone case in the 
State of Ohio. Let us say that the State of Ohio feels that it is being 
weighted heavy on the Ohio side with reference to charging up too 
much equity capital in intrastate communications, so that that effects 
the rates within the State of Ohio. What remedy do you have as a 
Commissioner of the Public Utilities in Ohio to go out and prove that 
those costs are not being properly allocated without the assistance of 
the Federal Government / 

Mr. McConnavuGuey. You would have to have the assistance of 
the Federal Communications Commission. 

Senator Pasrore. Do you not think that study ought to be made 
by the Federal Communications Commission to see whether this thing 
is being done properly / 

Mr. McConnaveney. I am in favor of any study which would at 
tempt to get rates reasonable and proper to the public in all cases. 

Senator Pasrorr. Outside of a cliché here, do you intend to do it ¢ 

Mr. McConnavaney. As one Commissioner, I intend to do every 
thing wherever I have any idea that any rates are exorbitant or ex 
cessive, and speaking as one individual again, I intend to have that 
department alert itself and work on this communications situation 
much more than it has in the past. 

Senator Pasrorr. Well, will vou admit this as the final question, 
that it makes a great deal of difference in judging proper return on 
investment to determine esse ntially what part of that capital invest 
ment is of an interstate nature and how much of it is of an intrastate 
nature in order to basically set your proper rate ¢ 

Mr. McConnaveury. Yes. 

Senator Pastore. Yes. Therefore, there has got to be cooperation 
and partnership between the State and the Federal Government in 
determining that this function is being done properly. 

Mr. McConnavuGuey. I agree with that. 

Senator Pasrorr. And to your knowledge you do not know whe n 
the last public hearing w ~ held on telephone rates in this country 

Mr. McConnauauey. I do not know. 

Senator Bricker. Has there ever been a time that there has not been 
thorough cooperation between the States and Feder: al Comumunica- 
tions Commission in cases where that might arise ? 

Mr. McConnavcuey. They have worked very closely and very hard 
on this question. They have had committees and worked on it 
diligently. 

Senator Pasvrore. I realize there is cooperation in that respect, but 
the fact I am trying to bring out is that it has got to be more than 
an expression of cooperation. We had a rate case in our own State 
of Rhode Island when I was Governor of the State and one of the 
hard things to determine was just how much of their investment had 
to be charged to Rhode Island consumers and how much of it was 
of an interstate nature, and the hardest thing was to get our local boys 
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into it because they had to go outside the confines of the State and they 
had no jurisdiction. 

Now, it strikes me that this job ought to be done once and for all. 
this thing ought to be sectionalized in such a way that they can put 
their fingers on it and say this is the starting point, now everything 
that is added on to it and every increase in labor cost and everything 
else that you will have to be added to that basic formula so that we 
can well determine these rates without getting into these prolonged 
hearings that take 3 and 4 years. 

Do you agree with me on that ? 

Mr. McConnavucney. On the fundamental principle, I do. 

The Cuarrman. Do you set any rates, any telephone line charges 
at all up at the Federal Communications Commission 4 

Mr. McConnavcuey. Just the long lines, interstate rates, toll rates 
between States, long distance. 

The Cuatmrman. Well, suppose a line just went across one State 
border, vou would set that rate ? 

Mr. McConnavcuey. From one State to another, yes. 

The Cuarrman. And do they come in and make application for 
rate increases and you hold hearings, is that the process ? 

Mr. McConnavcuey. I do not think there have been any applica- 
tions made that I know of. I do not know. There have not been any 
since I have been there. I do not know whether they have had appli- 
cations for increases in rates or not. 

The CuHatrmMan. Well, some place along the line in the past few 
years they have increased long distance telephone rates a great deal. 

Senator Monroney. $85,000,000 a year, I think, is the interstate in- 
crease that has been okayed since 1947. 

The Cuarrman. Who okays that ? 

Mr. McConnavuauey. Federal Communications Commission. 

Senator Pastore. And was there a public hearing on that ? 

Mr. McConnavcuey. I do not know. 

Senator Pastore. It might be interesting for you to find out. 

Senator Bricker. If there had been a protest there would have been 
a hearing. They are filed the same as they are filed with the State 
commissions. 

Mr. McConnaveuey. That is right. 

Senator Bricker. And if there is a protest either by a State or a 
local community, then there is a hearing by the Federal Communica- 
tions Commission either cooperatively or individually. 

Senator Pastore. Can a private citizen make a protest that will 
blossom this thing out into a public hearing ? 

Mr. McConnavuauey. Sure. 

Senator Pastore. I will wait for the next one. 

The Cuarrman. I wonder if I could suggest to the committee here, 
unless there is some objection—there are several other questions to be 
asked of Mr. McConnaughey by other members of the committee and 
other Senators—if we go into executive session now on the other two 
nominations and then recess until this afternoon. 

Senator Danrex. Mr. Chairman, I have to attend another com- 
mittee meeting this afternoon for the appointment of a member to 
the Judiciary Branch, and I wonder if I could ask a couple of ques- 
tions before we go into executive session. 

The Cuatrman. Yes. 


ER Ec 
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Senator Daniev. I have had several constituents present me with 
views about newspapers owning television stations. Do you think that 
a newspaper is disqualified, because of the fact it is a newspaper, from 
being the licensee of a television or radio station ? 

Mr. McConnavucuey. I certainly do not. 

Senator Daniet. Do you believe that a newspaper owner by virtue 
of his newspaper ownership is less qualified than an applicant who 
does not have a ne Wspape r,allother things being equal ? 

Mr. McConnavcuey. I certainly do not, On the contrary, I think 
he ought to have a little bit in his favor because of experience and 
background, 

Senator Danien. Then you do not subscribe to the theory in some 
quarters that the public would not receive at least the same quality of 
service from a newspaper-owned station as it would from a non- 
hewspaper-owned station ? 

Mr. McConnaveuey. No, sir. 

Senator Daniex. In your experience on the Board, Mr. MecCon- 
naughey, have you observed any prejudice against newspaper appli- 

cations for radio and television stations ? 

Mr. McConnavucuey. I have not so far since I have been there; no, 

r, L have not. 

Senator Danie. Now, a few questions here as to the procedure 
being followed by the Commission in its hearings. Prior to hearing 
oral arguments in a contested case, would you described to the com 
mittee just what preparation that you as a member make? In other 
words, do you read the pleadings and the initial decision of the 
Examiner? 

Mr. McConnavucury. I read the pleadings and the initial decision 
of the examiner and any aisethind which I may have from briefs 
pertaining to the evidence, I have them checked into and read them. 

Senator Danren. It is your opinion that that is the procedure that 
should be followed by all members of the Commission. 

Mr. McConnavuaury. Yes,sir. 

Senator Daniet. That is prior to oral argument. Then after oral 
argument, since you have been on the Commission, do you go to the 
record to resolve any conflicts that may arise in oral argument ? 

Mr. McConnavucuey. I go to the record or ask my legal assistant to 
go tothe record and bring it to me. 

Senator Daniet. And in considering a case before you on exceptions 
to an examiner’s initial decision, do you restrict your considerations 
to the question of whether the exceptions demonstrate fatal error, or 
do you consider the case as one of first impression ? 

Mr. McConnavcury. I would say that you consider it as of first 
impression. 

Senator Danien. You do not consider it only on the exceptions 
which have been raised or taken to the examiner’s opinion ? 

Mr. McConnaucury. That is correct. 

Senator Dantev. I believe that is all. 

The Crarrman. I think maybe you might want to clear the record 
up. Just a brief question on this. The Senator from Texas asked 
regarding newspaper ownership of radio and television stations. It 
is true—I do not think anyone would contend, that the fact that a 
person owns a newspaper, that that would be any disqualification for 
him to own a television or radio station, but I do think the Commis- 
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sion does have a certain idea as to the question of when it gets to the 
point of monopoly in a certain area. Then you Mave another story. 

Mr. McConnaveuey. Oh, yes. When you get a concentration of 
mass media of communications, then you have a very serious problem. 
There is not any question about it. If you have a situation where it 
is the sole new Sspaper, and they have the other methods of communi- 

cation, that is very definitely a different situation. 

The Cuarrman. Did you have a case in court, down in New Orleans, 
onthat situation? Shreve port, I guess it was. 

Mr. McConnavauey. No. 

Senator Danrev. Did the Shreveport case involve the question of 
monopoly of news media 4 

Mr. McConnavcury. With reference to any individual case, could 
[ make a statement, Mr. Chairman? I feel that any case that is in 
hearing or has been concluded and in which petitions for rehearing 
can be filed or which are in courts, it is highly improper for me to 
make any statements concerning those cases because they have not 
been resolved and even the ones in court frequently are remanded to 
the Commission and I will answer any question on specific cases if 
your committee demands it, but I think it is highly unethical and 
improper. 

Senator Danret. Mr. Chairman, I do not know if he is referring to 
the question. Someone said something about a New Orleans case or 
Shreveport case. 

The Cuarrman. I was just recalling to mind on this question of 
monopoly there was some case in court recently involving whether 
there was too much concentration. I think it is in Louisiana. But 
it was a court matter. It was not the Federal Communications Com- 
mission. 

Senator Dante,. Well, you consider the monopoly question entirely 
separate from the question I asked you about newspaper ownership. 

Mr. McConnavuenuey. Yes, sir. 

Senator Danret. When monopoly comes in it is a different matter. 

Mr. McConnavcuey. It sure isa different matter. 

The CuatrmMan. That is why I asked my question. 

Senator Scuorrren. Mr. Chairman, would the Senator from Texas 
yield? On the question that was asked the distinguished witness here, 
T just observed his reply. Frankly, I want to commend not only Mr. 
McConnaughey, but any other man who is called before our commit- 
tee here, that there is a very definite ethical line beyond which these 
men would not or should not give testimony unless it would be in 
executive session. I doubt even then, where the Commission has in its 
proceedings a closed hearing, where there has been appeals or matters 
of decision to be made. I can see the position of Mr. McConnaughey 
and any other men called here. 

Senator Danten. I certainly agree. 

Senator Scnorpren. I think that should be something that we 
should zealously guard and take into consideration on the part of 
these folks who are called to testify here. 

I think it is the only ethical way. It is the only purely clean ethical 
position that I think any man could take. 

Senator Dantev. I certainly agree and I hope that you did not 
interpret that we were asking him about any particular case except 
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when the reference was made to the New Orleans case I asked was it 
not the Shreveport case that might be involved. 

The Cuarrman. I might say for the members of the committee that 
we get, every 3 months, do we not, from the Federal Communications 
Commission a list of all of the cases pending and what is holding them 
up and why they are pending, and I am sure the Commission has no 
reluctance, and if a member of any committee or Congress would ask 
as to the status of a case, to go into the details of the case, without going 
into the merits of the decision. 

Mr. McConnavueuey. Yes, Mr. chairman. I did not mean the status, 
or why you voted this way or why the Commission did this or that. 

The CuHarrman. We have these people we re present who come to us 
on these matters. But we do get that every 3 months. It is available 
= members of the committee. It is quite an interesting document to 

read every 3 months, and we do not make it public or anything. But it 
is available to members of the committee. 

Now, I wanted to ask just one more question on the question of 
applications and criteria. There have been several criteria, rules of 
the game as it were, ground rules followed in cases. Is it your opinion 
since you have been there that the Commission pretty well follows what 
they told us on many occasions, when individual members have been 
up here for confirmation, that all things being equal in certain cate- 
gories, on applications for radio and television licenses, or generally 
speaking i in a contest between local people with local experience as 
against somebody from the outside trying to get a station you would 
decide for the local people ? 

Mr. McConnavucuey. That certainly is true, and that has been my 
observation in the 414 months I have been there. 

The Cramman. I think the Commission has pretty well followed 
that criteria. 

Mr. McConnavcuey. All other things being equal. 

The CHatrMan. Now, the second question is this: You have told me 
on a number of occasions that you firmly believe in the principle of 
the Communications Act, and that the Commission is still an arm of 
Congress. 

Mr. McConnavauey. Definitely. 

The Cuatrman. And insofar as you know, has there been any inter 
ference either by the executive department or other people in that 
prazometive while you have been there? 

Mr. McConnavucGuey. There never has been by the executive depart 
ment or by Members of the Congress or anybody else. Clients some- 
times will come in and talk to you. I do not know how you ean stop 
that. Lawyers will sometimes come in and talk to you. 

The Cuatrman. I think you ought to see these people. That does 
not mean they are going to influence you because they talk to you any 
more than the fact that judges talk to the defendant. T think some- 
times a good lawyer, of which there are many pr acticing before the 
communications bar, can be very helpful to the Commission. 

Mr. McConnavoney. And they are. 

The Cuatrman. If they practice law like they should practice law. 

Mr. McConnavucuey. That is correct. 

The Cuatmman. Without them you would have much more work. 

Mr. McConnavoney. That is certainly true. 
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The Cuarrman. If the committee is agreeable, we will stay in execu- 
tive session on the other two nominations. Then what time would be 
the best time to come back, 2 :307 

Senator Bricker. 2 o'clock. 

The CHarirMAN. We ean be back at 2 o'clock. 

( Discussion off the record.) 

The Cuarrman. So we will come back at 2 and try to finish this up. 
The committee will recess and go into executive session. 

(Whereupon, at 12:15 p. m., the committee proceeded into executive 
session. ) 

AFTERNOON SESSION 


Present: Senator Warren G. Magnuson, chairman, and Senators 
Pastore, Monroney, Thurmond, Ervin, Bricker, and Schoeppel. 

The Cuatrman. I think the committee can come to order. 

I want to apologize to those here that were waiting, because we are 
in the process of voting on several amendments down on the floor. I 
thought the Senator from Rhode Island and the Senator from Okla- 
homa had further questions they wanted to ask Mr. McConnaughey, 
but they are down on the floor now, so I think we might hear some of 
the other witnesses and save time. 

Mr. McConnaughey, you don’t mind if we hear some of the other 
witnesses and then come back to what we were discussing / 

Mr. McConnaveney. Not at all. 

The CHatrman. We have waiting to testify in connection with this 
McConnaughey nomination, Mr. Harry R. Booth, who is an attorney 
at law from Chicago, Il. 

Mr. Booth, we will be glad to hear from you, and then there is a Mr. 
Joseph Selly—is he here—of the American Communications Associa- 
tion. We will try to get to you as soon as we can. 

Mr. Boorn. If the chairman and the committee please, I have left 
20 copies of my statement with the clerk during the noon hour. I 
night mention a word or two about some of my work and experience 
in the public utility regulatory field. I was Chief of the Rate Section 
of the Law Department of the Federal Communications Commission 
in 1941, when I participated in the drafting of a program for an inves- 
tigation into the rate activities of the A. T. & T., the interstate toll 
rates of the Bell System. 

After that, I was Chief of the Rate Section of the OPA, in opposing 
increases throughout the country. During that 4-year period, 1942-46, 
I was also special counsel for Treasury procurement in connection with 
an investigation of the Potomac Electric Power rates. 

Prior to that time, I was attorney and assistant counsel and attorney 
general of the Illinois Commerce Commission, between the years 1933 
and 1940, during which time I acted as an adviser to the late Henry 
Horner, Governor of the State of Illinois, in connection with the 
revision of the Illinois Public Utilities Act of 1933. 

I also appeared before the counterpart of this committee in the 
House in eo I believe, when the House and the Senate were con- 
sidering the Natural Gas Act. Since 1946, I have been engaged in 
the practice of law, primarily in the city of Chicago. I have acted 
for consumer groups. I have acted as an adviser to a legislative com- 
mittee of the State of Illinois about 2 years ago in connection with 
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an investigation of transportation matters, and I have spent at least 
20 years in one aspect or another in the utility regulatory field and in 
presenting this statement relating to what seems to me to be the difli- 
cult and important problem now before this committee arising out 
of the nomination of Mr. McConnaughey for membership on the FCC, 

I hope I can present some facts and make some suggestions which may 
be of some help to this distinguished committee. As I see the issues, 
they are basically as follows: 

What are the basic purposes of and the extent of the powers 
granted to the FCC over the A. T. & 'T. system, including the indi 
vidual operating ¢ ompanies of the system 

2. Is the interrelation between each of the Bell System companies 
so complete that representation of one or more of the Bell System 
companies inevitably involves the identical or substantially identical 
issues ordinarily before the FCC 

3. Is the appointment contrary to the great basic principles so 
strongly embedded in our law requiring impartiality of quasi-judicial 
as well as judicial bodies ? 

t. Does it present a harmful precedent to the long-established tra 
dition that members of State and Federal utility regulatory bodies 
shall not have been associated with or employed by the utilities regu 
lated by such agencies ? 

5. Is the appointment inconsistent with the spirit and objects of 
the FCC Act? 

And in approaching this problem, I should like to say that it is 
predicated upon the assumption that i CC jurisdiction over common 

carriers disqualifies the nominee to be a member of the FCC, if it 
does, and that the Commission’s jurisdiction over the radio industry 
would not remove such disqualification. 

Now taking up the purpose of the common-carrier provisions of 
the FCC Act, when on February 26, 1934, the President recommended 
to Congress that it create a single regulatory body with comprehensive 
power to regulate interstate telephone and telegraph rates and other 
practices and operations as well as interstate and foreign radio trans- 
mission, it had become clear that the enactment of such legislation was 
necessary to safeguard telephone subscribers throughout the Nation. 

It was generally recognized that the States and the municipal 
authorities had with few exceptions generally failed in their efforts to 

regulate the telephone rates of the Bell System. They were simply 
unable to protect the public. Moreover, the powers ¢ ‘conferred by Con 
gress upon the Interstate Commerce Commission had, since the pas 
sage of the Mann-Elkins Act, seldom been exercised to prohibit the 
exaction of excessive toll rates by the Bell System. 

It was thus the inability of the public to secure adequate protec- 
tion in their relations with the Bell System which brought about the 
enactment of the common-carrier provisions of the FCC Act. The 
extraordinary concentration of the Nation’s telephone operations into 
the integrated A. T. & T. system is evidenc ‘ed by the fact that it controls 
or renders (1) 85 percent of the Nation’s local tele phone business 
these are approximate figures—(2) nearly 100 percent of its interstate 
toll business, and (3) over 90 percent of the intrastate toll business. 

The system consists of 21 operating companies, 6 of whom render 
service in a total of 35 States. 

59452—55——_4 
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I haven’t checked that figure recently, but I think it is about cor- 
rect. But this is only partial evidence of its monopolistic character, 
for the Western Electric Co., its manufacturing subsidiary, possesses 
exclusive contractual rights to manufacture and install all equipment 
and supplies to the entire Bell System. 

Moreover, the American Co., through its license contract and other 
powers, controls either in entirety or in part, the rate policies, the 
financial, patent, pension, and many other important aspects of each 
company’s operations. The singleness of the system and lis complete 
interrelationship is usually rec ognized and admitted by the Bell Sys- 
tem. 

It was this great concentration of power in the hands of the single 
system, the use and abuses of this power, the intricate and compli- 
cated relations between each local company and the American Co., 
which served to defeat proper rate control. By the FCC Act, then, the 
Federal Government was to assume a new and far greater responsibil- 
ity of protecting the public in their relations with the Bell System. 
This new role was emphasized in the report of the Rayburn committee 
when it said: 

The American people are entitled to know if they are being overcharged for 
this service (i. e., telephone service) though they may be satisfied with the quality 
of the service * * * The importance of the industry and the magnitude of its 
operations call for actual and not nominal regulation. Telephone business is 
a monopoly—it is supposed to be regulated. Thus, far, regulation, particularly by 
the Federal Government, has been nominal largely because Congress has not 
made appropriations sufficient to enable the Interstate Commerce Commission to 
give effect to existing statutes. 

And to perform its new task, the FCC was given substantial powers 
over the operations of not only the American Co., but also over each 
of its operating subsidiaries. And the FCC, particularly in its first 10 
years, did make a number of very important contributions to the people 
of this country by reducing interstate telephone toll rates, by the 
significant facts produced pursuant to Public Resolution 8, 74th Con- 
gress, by bringing about certain changes in Bell System practices, and 
by many other acts. 

I do not want it to be understood that I think that the vw has 
not made important contributions also in the past 10 years. I don’t 
think it has made quite as many as it should, and I don’t think that it 
has made as many as it did during the first 10 years. 

Now approaching the problem as to the jurisdiction of the FCC over 
each of the companies in the Bell System, both the American Co. and 
ach of the companies, and I say the best proof of the regular exer- 
cise of its powers to be found in the annual reports of the FCC. 
These facts, taken from the 1953 and 1954 reports to the Commission, 
illustrate this power, and of course, as you gentlemen know, I am 
going into this because of Mr. McConnaughey’s representation of at 
least two Bell System companies, and because of the apparent impres- 
sion that the operations of the Bell System companies, other than that 
of the American Co., are distinguishable and separate and not subject 
to the control of the Federal Communications Commission upon which 
the distinguished nominee has to pass in his new capacity if he is 
either presently or if he is to be confirmed by the Senate. 
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1. TWX RATES 


The Commission stated it permitted the Bell System companies, 
not only the American Co., to increase TWX rates, and that it refused 
to suspend such proposed rates. The additional annual revenues pro- 
duced to all Bell System companies was about $8 million. 


2. INTERSTATE TELEPHONE EXCHANGE SERVICE RATES 


There was a question this morning as to whether or not the Com- 
mission’s jurisdiction was limited purely to interstate toll rates. It is 
not so limited because under certain limited situations the Commission 
also does regulate and control exchange rates where the exchange serv 
ice crosses interstate lines. Here the Commission allowed an increase 
in local or exchange telephone service in 13 border exchanges in Lowa, 
which include subscribers in adjoining States. These increases 
amounted to $1 million annually for 90,000 customers. ‘The Commis- 
sion took jurisdiction because no State commission in Iowa had 
authority over such rates. 

And there were no hearings in connection with that. 


DEPRECIATION 


And this is a very important matter. ‘The Commission continued 
its work under section 240 (b), fixing depreciation rates of each Bell 
System company. The 1953 report (pp. 38-39) states that during 
that year the Commission fixed the rates of two more Bell System 
companies, the Mountain States Telephone & Telegraph Co. and the 
Cincinnati & Suburban Bell Telephone Co. This brought the total 
of depreciation rates fixed to 20 Bell companies out of 23 in the system. 
Generally these charges were reduced by FCC action. Such redue- 
tions amounted to over $25 million. 

Senator Monroney. Now what does that figure mean ? 

Mr. Boorn. That figure means that the charges for depreciation 
expense as recorded on the books of each of the Bell companies was 
excessive to the amount of $25 million annually. 

Senator Monroney. As to rates or as to charging $25 million more 
off than they should for depreciation ? 

Mr. Boorn. Well, it was a depreciation charge. The Commission, 
by this action, Senator Monroney, reduced the annual depreciation 
char ges of each of the Bell System companies, apparently by a total of 

25 million, and if I recall, that is about 6 percent of their total ch: arges, 
and in that respect it exercised jurisdiction over Mr. McConn: iughe ‘v's 
former clients who he said had no business before the FCC and it also, 
in that respect, rendered substantial aid to the State commissions, be- 
cause, in my judgment, and in my experience with the State commis- 
sions, they have a great deal more difficulty in fixing or reducing the 
depreciation charges of the Bell System companies than does the 
FCC. 

Senator Monronry. Thank you. 

Senator Bricker. I think Mr. McConnaughey testified he never 
represented them in any matter before the FCC. 

Mr. Boorn. If that was the intention of his statement, I will ac- 
cept that. 
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Senator Bricker. The record will show it. 

Mr. Boorn. I did not so read it, and I don’t know that that is the 
vital issue finally before this Committee and the Senate, Senator 
Bricker. 

1. WESTERN ELECTRIC EARNINGS AND PRICES 


The report states (pp. 39-40) : 
The Commission, cooperatively with the NARUC 
that is the committee that was mentioned by Mr. McConnaughey this 


morning. It is the standing committee of the State commissions, 


which works with the FCC— 

continued its studies of the prices, earnings, and costs of Western Electric Co., 
Inc., the manufacturing and supply unit for the Bell System. In the previous 
annual report, reference was made to the reduction made by Western, effective 
April 1, 1952, in its prices charged to Bell System companies for switchboards, 
which reductions amounted to about $45 million annually based on current sales 


volume. Effective August 1, 1952, a second reduction amounting to about $65 


million annually was made in prices on Western’s manufactured products. 
Western’s sales in 1952 to Bell system customers amounted to $936 million as 
compared with $805 million in 1951. Notwithstanding the above price reduc- 
tions, the company, in 1952, realized a return on its net investment in assets 
of 9.9 percent. 

Now here the Commission again aided the telephone subscribers 
and the State Commissions. My only feeling about that is that the 
Congress ought to amend the FCC Act so there isn’t any question 
about the Commission’s legal power in this situation, and require the 
FCC to regularly investigate and determine whether or not Western 
Electric prices are excessive because, as this memorandum will appear, 
and as it is generally known, it is almost impossible for any of the 
State commissions in their determination of the reasonableness of the 
operating expenses of each of the Bell System companies, to deter- 
mine whether or not they can disallow part of the payments made by 
each of the Bell System companies to the Western Co. 


5. ACCOUNTING AND OTHER MATTERS 


The 1953 report refers to several aspects of Commission control 
over each of the Bell System companies, in connection with its control 
over the accounts and related matters, such as continuing property 
records (p. 41), review of actuarial data underlying Bell System pen- 
sion studies (p. 42), and continuing property records and plant ac- 
counting practices. 

6. THE 1954 REPORT 


The 1954 report likewise reveals a number of similar instances of 
control of operations of not only Bell companies, but other companies 
providing both intra and interstate service. The report shows, for 
example, that 565 telephone carriers had tariffs or concurrences on 
file with the Commission, and these, of course, would include all Bell 
System companies (p. 37). It also discloses that the Commission 
authorized increased rates for interstate message toll telephone service 
effective October 1, 1953, filed by the Bell Sytem telephone companies. 
' That was a point made by Senator Pastore this morning, namely 
that these increases went into effect without a hearing or suspension 
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order, and it was estimated to produce about $65 million annually 
in additional revenue to Bell System companies. 

I think there were protests and requests for hearings. Lasked them, 
but apparently the Commission did not consider it a substantial 
protest. os 

That the ¢ ‘ommiission here detet mined some of the \ ital ratemaking 
grease upon WwW hich the nominee had been engaged as an advocate Is 


indicated by the fact that the report states, at page 53: 

It appeared to the Commission that the additional revenues would bring the 
Bell System’s return on its interstate services from less than 5 percent to within 
a range of 6 to 614 percent. 

It has also continued its determination of depreciation rates for 
other Bell System companies, as well as ts cooperation with repre 
sentatives of State commissions on studies relating to separation and 
apportionment of property and expenses and miscellaneous accounting 
and other activities with respect to all Bell System companies. 

KCC thus regulates the interstate rates, the accounts and account 
ing practices, reports, depreci lation, and other aspects ot the ope rations 
of all Bell System companies. This constitutes its most important 
responsibility under the common carrier provisions of the FCC Act. 

The nominee’s representation of Bell System and other utility i 
terests: 

While the original statement the nominee submitted to the Senate 
committee on November 9 omits any reference to his e mp loym ent by 
utility companies, it does state that he practiced law in Col lumbus. 
Ohio, in 1945, after he left the daedaaaae of the Pubhe U tility 
Commission of Ohio, upon which he served from February 1, 1939. 
When he was questioned he did refer to his employment by Ohio Bell 
and Cincinnati & Suburban Telephone Co., and I believe one other 
company. 

There is, however, available in Martindale’s legal directory some 
further information bearing nd his utility clients, In 1946, it ap- 
pears that he was a partner in a firm of Power & McConnaughey and 
that he continued as a partner in this firm through 1950. The 1946 
statement relating to this firm merely lists a general reference to pub- 
lic utilities as part of the usual legal business of the firm. 

In 1947, however, the following utilities are listed as specific clients : 

1. Ohio Beli Telephone Co. 


2. Central Ohio Light & Power. 
3. West Ohio Gas Co. 


In 1948 and 1949, the following clients are specifically listed : 


Ohio Bell Telephone Co. 

Ohio Associated Telephone Co. 
Ohio Consolidated Telephone Co. 
Northern Ohio Telephone Co. 

5. Central Ohio Light & Power. 

6. West Ohio Gas Co. 


Le Oh 


In 1950, the Cincinnati & Suburban Telephone Co, and the National 
Gas & Oil Corp. were adde d tothe list of the firm’s clients. 

The 1951 directory indicates that he became a partner in a new firm, 
and it would seem that this took place some time in 1950. This was 
the firm of Joseph & McClelland, and I assume they are among the 
most able law firms in Ohio, which prior to LODO, though appare ntly 
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well established in Columbus, did not list public utilities as part of 
its practice. Upon the nominee’s association with the firm, the firm 
name became Joseph, McClelland & McConnaughey, and it would 
seem that the nominee brought with him to this new firm the Bell 
System and other telephone clients. For the years 1951 to 1954, in- 
clusive, it listed among its clients the following: 


1. Ohio Bell Telephone Co. 
2. Cincinnati & Suburban Telephone Co. 


3. Citizens Telephone Co. 
and three other telephone companies. 
The decisions of the Ohio Supreme Court between 1950 and 1954 
reveal six cases in which he represented telephone companies or other 
utilities: 


Columbus vs. Ohio P. U. C. (154 Ohio State 107 (1950) ) (Ohio Bell) 
Ohio Bell Telephone Company vs. P. U. C. (155 (1950) Ohio State 526) (Ohio 


Bell) 
Columbus vs. Ohio P. U. C. (158 Ohio State 161 (1952)) (Ohio Bell) 
State ex rel. Cincinnati vs. Moulton (160 Ohio State 357) (Cincinnati & Subur- 


ban Telephone Co.) 
Cincinnati vs. Ohio (161 Ohio State 395 (1954)) (Cincinnati & Suburban Tele- 


phone Co.) 

In re Pottery (161 Ohio State 498 (1954)) (National Gas & Oil Co.) 

FCC reports disclose that the two companies for which he secured 
rate increases have had the highest Bell System earnings in relation 
to net investment, and those figures are shown there. It appears that 
Ohio Bell’s earnings averaged about 7 percent on their net investment 
and the Cincinnati & Suburban Telephone Co. averaged 8 to 9 percent, 
and that is much higher than the average. 

Senator Scuorrre.. Is it your contention that Mr. McConnaughey 
represented these companies before the Federal Communications 
Commission ? 

Mr. Boorn. No, it is my contention based upon this representation, 
that the interrelationship between the Bell companies is such that 
when an attorney appears and represents, particularly as Mr. McCon- 
naughey did after 1946 or 1947, these two large Bell System companies, 
and he appeared in rate cases before the Ohio Commission and the 
Ohio Supreme Court, he was involved as an advocate upon the iden- 
tical questions which he in a quasi-judical capacity is required to pass 
in his position as a member of the Federal Communications Commis- 
sion, and it is further my contention on the basis of the legal author- 
ities, the public solely with respect to the field of general law, as well 
as the particular field of utility regulation, that it is contrary to public 
policy, contrary to established judici ial principles to permit, and for a 
man, regardless of how public spirited he may be, regardless of how 
sincere he may be, regardless of his prior excellent work on behalf 
of the public prior to the time that he represented these utilities, that 
his participation for these companies makes it improper for him to 
sit either in quasi-judicial capacity in which he sits as a member of the 
Federal Communications Commission, plus the additional important 
fact that the Federal Communications Commission under the law has 

certain affirmative responsibilities to carry forward on behalf of the 
ublic, so that a much stronger case, in my judgment, is presented for 
lean disqualification than the case of a ‘judge, who has acted for a 
client in a matter involving substantially the same kind of problem, 


who later becomes a judge. 
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Senator ScuorppeL. Well, I understand your position, but I wanted 
to clarify for the record that Mr. McConnaughey did testify that he 
had represented none of these people before the Federal Communica- 
tions Commission, and that is so indicated in the transcript of his 
record. 

Mr. Boorn. I am not questioning that. I think you will find that 
the record says, and perhaps it is not an easy matter, and perhaps I am 
making some mistakes—— 

Senator Pastore. Isn’t this a better way of putting it: He repre- 
sented as advocate a cause which he will later have to decide impar- 
tially. 

Mr. Boorn. Certainly. He represents what the courts call, and 
there are decisions which I have quoted, some early cases which I 
found on that point—he represented and acted for clients on substan- 
tially the same kind of issues upon which he now is being called upon 
to decide. 

Senator Bricker. Would you apply the same principle to those who 
represented cities in litigation before these bodies ? 

Mr. Boorn. I was thinking of that, Senator Bricker. As I was 
preparing this material I began to think about that because it pre- 
sented a problem, and apparently the law must make a distinction. 
Public policy must make a distinction. The governors of the various 
States and Presidents who have had the power to appoint Commis- 
sioners of utility regulatory bodies, have apparently felt that there 
is a difference because frequently, as you know, and maybe you made 
an appointment of an attorney for the Public Utility Commission of 
Ohio, because very frequently lawyers who have been attorneys before 
commissions are sometimes put on commissions, but lawyers who have 
represented utilities, I guess, generally are not, and apparently the 
feeling is that 

Senator Bricker. Then you feel that one who represents a city in 
litigation before the utility commission or the Federal Communica- 
tions Commission of the United States would be eligible while a law- 
yer for the other side would not ? 

Mr. Boorn. My answer to that, Senator Bricker, to the best of my 

ability, is that apparently the tradition that has been established 
makes it possible, and within my experience—well, Mr. McConnau- 
ghey was assistant director of law for the city of Cleveland, was he not, 
before he went to the Commission ? 

Senator Bricker. I am not sure about that. But if he had been 
and had participated in a utilities case, do you think that would dis- 
qualify him? 

Mr. Boorn. I do not think so. I do not think so, though you do 
have these situations under the Federal Law. I do not know whether 
this is a perfect analogy or not. If a district attorney even signs an 
indictment and has nothing whatever to do with the prosecution aris- 
ing out of that indictment, ‘under the Federal decisions he cannot sit as 
judge if he is subsequently ‘appointed. 

Senator Bricker. In that case. 

Mr. Booru. In that case, yes. 

Senator Bricker. But, it does not disqualify him in any other case 
You would never have any judges if you did, I think. 

Mr. Boorn. No, not in any other criminal cases. 
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Senator Pasrorer. Isn’t there a distinction? A member of the Fed 
eral Communications Commission represents the public interest. A 
man representing a city represents a public interest. A man repre- 
senting a telephone company repre sents a private interest. Isn’t that 
where the distinction is? 

Senator Bricker. Each individual has a public interest, in law and 
in decisions. 

Senator Pasrorr. A private interest is a component part of the 
whole, but how can you state it represents any part of the public 
interest ¢ 

Senator Bricker. Any corporation or individual is entitled to rep- 
resentation of any board or in any court and certainly the public inter- 
est involves their interest. 

Mr. Boorn. But unfortunately, Senator Bricker, the tradition has 
been built up- 

Senator Bricker. I am not talking about tradition. I am talking 
about principles. 

Mr. Boorn. Well, I think that the distinction Senator Pastore made 
must apparently be the one recognized. 

Senator Monroney. Is it not a fact that the regulatory body regu 
lates the utility? They do not regulate the public. 

Senator Bricker. But there is a public interest in it, a decided pub- 
lic interest, and also the interest of other utilities because they are 
rendering the service and the public is entitled to service. They are 
required to give service. 

Senator Monroney. But the regulation applies at the point of con- 
tact with the utility. The board is the judge in the matter and the 
party representing the general public is appearing in the public inter- 
est, which is not subject to regulation as such. 

Senator Bricker. But the public interest is a matter of regulation. 
There might be increased rates. There may be decreased rates in 
which the public is decidedly interested just as much as the utility is 
interested. 

Senator Pastore. Yes, but the man who represents the governor in 
a rate case is not in the same position as a man who represents the 
telephone company, because the governor has the responsibility of 
protecting the public interest. 

The telephone company is interested in the profits for the benefit of 
its stockholders and dividend receivers. It is entirely different. You 
have to make a distinction. 

Senator Bricker. They ought to stand equal before any board or 
any court. 

Senator Pastore. I will admit they both have to exist, but you can’t 
say they are the one and the same thing. 

Mr. Boorn. They wouldn’t be in the litigation if they were one 
and the same thing. I have endeavored to point to the extensive in- 
terrelationship between each of the operating companies of the Bell 
System and the American Co., with particular reference to the juris- 
diction of the FCC. Let us go one step further and examine the 
issues which any Bell System lawyer is called upon to advocate and 
see the extent to which the FCC and its Chairman is or should be called 
upon to decide identical or substantially identical issues. 

1. Value of property: The first issue in any rate case is the value 
of the property devoted to public service. The Federal utility regu- 
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latory agencies, including the FCC, have been generally committed 
to the principle that values shall be represented by the original cost 
less depreciation, or the net investment in the property of the utility 
company. 

A number of State commissions, possibly a majority, are apparently 
committed to this principle in the establishment of tele »phone rates for 
the Bell System, but the Bell System is not committed to it, and in 
fact is vigorously seeking wherever and whenever it can to have its 

rates fixed upon the basis of reproduction costs depreciated. This 
method has been condemned as placing an utterly impossible burden 
upon the regulatory commissions, as economically unsound and un- 
fair to the customers of the utility corporations. 

Senator Bricker. That is a matter for law. It is all to be deter- 
mined by law, isn’t it? 

Mr. Boorn. It is determined either by statute—ordinarily these 
days by judicial decisions, except in the case of Ohio. 

Senator Bricker. Ohio has a definite law, a fixed law on property 
valuation. 

Mr. Boorn. My next sentence refers specifically to that. 

In Ohio, the legislative standard remains re production cost. On 
occasion, there are differences between engineering estimates prepared 
by engineers employed by the Ohio commission, the cities, and the 
companies. But a lawyer representing the Bell interests in rate cases 
takes a strong position in favor of the highest possible valuations 
which can be established by reproduction costs. 

The Bell System in the past has not been content with the FCC’s 
use of net investment, and it is not at all impossible that the FCC 
sooner or later will be faced with public proceedings requiring a deter- 
mination of this matter. In fact, the practice has been, as I under- 
stand it, to check the adequac: y of Bell System earnings from interstate 
operations on the basis of net investments. 

Senator Pastore. Now could you elaborate on that? I think, in 
fairness to both sides, you should elaborate. You say the Bell System 
in the past has not been content with the FCC’s use of net investment. 
Now, I think the basis of this whole issue ‘s whether or not that is going 
to change now. 

Mr. Boorn. Well, I think there are more important matters involved 
than that, Senator, but I would like to refer vou to a document. 

Before you came in I referred to the fact as part of my background 
in this field I was employed by the FCC for a few months. In 1941 
I came down after having spent 7 years consistently in the handling 
of rate cases for the State of Illinois, I participate .d in drawing up an 
investigation of the Bell System’s interstate operations. I think it 
was Document No. 6053, and we were going to go ahead with some 
interim hearings for the purpose of fixing a temporary rate under the 
FCC statute, and we asked the Bell System i in some questions why the 
net investment wouldn’t be the proper basis for the use of determining 
the rates. The Bell System filed a brief, and I have found it in 
files, in which they were dissatisfied with the use of net invest? ent 
and they indicated that they wanted to be heard on the question of 
reproduction cost. 
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Now, as far as the FCC is concerned, my impression of the situation 
is roughly as follows—but I think it is a tremendously important prob- 
lem, because of the fact that—take States like New York, where the 
commission and the courts of New York, as I recall, in non-Bell cases 
have sustained the New York Public Service Commission’s use of 
original cost less depreciation as the basis for fair value. 

In New York they are now taking an appeal from an order of the 
commission Which fixed net investment and where over a period of 
years the New York commission, over the past 6 or 7 years, in connec- 
tion with all of these Bell cases, in Illinois they have succeeded in over- 
turning decisions of the Illinois commission which wanted to use and 
vive primary weight to net investment, they have placed an impossible 
bur len upon the commissions, except In those States hke New Jerse 2Y 
or in California 

In New Jersey they even st ae to the use of net investment. So 
I think that, in view of the Bell Systeny S present pohe vy, we can not 


issume that the YE CC was to ae Senator, what you think ought to 
he done, sed { have felt for a number of years should also be done. 
proceed with public hearings to determine the validity of the Bell 
System’s earnings and expenses from interstate operations and make 
a definite allocation between intrastate and interstate property, on the 
basis of the Bell System’s present policies, I have no reason but to 
believe that they will be coming before the KF CC and ask that it give 
effect to reproduct i n cost. as well as the ort@imal cost as recorded on 
the ce ipany’s bo =. 

Senator Brickrz. The basi ideration involved in this valuation 


of the rate base goes back a long, lone time. It came out of the Populist 
Inovement ana Was largely advocated by William Jennings Bryan 
vhen the States adopted the reproduction cost as being the proper rate 

That was at the time of high unit costs. Costs fluctuated. There 
is advocacy for one cost at the time of high costs, and for the other 
base when costs are low. The ‘y average out about to the same. When 
vou come into the peri d of low cost, then the utilization of the invest- 
ment theory will mean higher rates. The utilization of the unit cost 
system or the investment system will mean higher rates to the public 
than otherwise they would get. 

At time of high unit costs, ee net investment reduces the rates 
likely. That is the theory of 1 At time of high costs. And at time 
of low costs, your unit basis, shaidiipdthan cost, new, will result in 
lower rates to the public. 

So that the sides reverse themselves either when rates of investment 
are high or the unit costs are high or the unit costs are low. That has 
been the history of it. 

Mr. Boorn. Senator, I beg to differ with you on that matter, because 
if there is nothing among the matters that I have given a good deal 
of attention to, it is that. 

In 1933, I forget whether you had become Governor then or whether 
you were with the Ohio commission, you were attorney for the Ohio 
commission. But in 1933, Governor Horner and I went with the com- 
mission, inaugurated a program. This was right after the bottom of 
the depression, in which we instituted some proceedings involving 
every company in the State. 
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Now you would have assumed that in that very level of prices that 
it would have been impossible for the utilities to hire engineers and 
make reproduction cost appraisals higher than the original cost, tak- 
ing the cost new in both cases, but let me tell you they not only did it, 
they did it successfully, and moreover, I predic t that a careful study of 
that situation will uniformly show that the number of instances in 
which a reproduction cost figure produces a figure less than the 
or igins al cost, the cost shown on the books of the company, i IS probably 
one case out of a thousand. Maybe there are a few more than that. 
But I have looked through the records over a per iod of 20 years. 

I have studied that situation, and invariably, these capable engi 
neers with their great capacity of making appraisals and building 
them up, never seem to be at a loss to pre pare an appr: aisal where the 
figure is not higher than original cost, and you would assume—let’s 
take the current period: Here we face a period where the Bell System 
has made so much of its investment in property, since 1946, we are all 
aware of the tremendous growth in Bell System property, and you 
would assume that with the recorded cost being re presented to such a 
large degree by property built in this high-priced period that they 
would be content to take the cost, but no, you will find that they come 
in in Illinois and other States with reproduction cost figures from 25 
to 40 pe reent higher than the original cost as shown on their books, 
even though 65 percent of their property has been built since that date. 

Senator Bricker. Of course, nobody is bound by the figures of the 
utility engineers. Each conimission has its own utility engineers and 
the public iS represented by other enoineers and there 3 Is expert testi- 


mony taken on both sides of the case and it i eo responsibility 
of the commission to come to the proper unt ite 
When I was a member of the commission, we kept unit costs right 


up to date, and we kept the commission's unit costs, We didn’t take 
the company’s unit costs. We didn’t take all of the unit costs advo- 
cated by the other side, but I think they were fair, and I think the 
results in my State will show that the utility rates in that State—at 
least they were when I left that State’s operation—the utility rates 

among the lowest in the United States, and it has always been 
my opinion, maybe wrong, but it has always been my opinion that 
either system will work and work in the public interest if the commis- 
sion is alert to its responsibilit ies, 

Mr. Boorn. It won't, Senator, for this reason: First, the adminis- 
trative burden, and that is an awfully serious burden. 

Senator Bricker. I know it is a hard job, but it can be done. 

Mr. Boor. There just aren’t engineers available, and moreover, 
let me ask you this question 

Senator Bricker. Don’t ask me a question, just make your state- 
ment. 

Mr. Boorn. I have found it impossible within the limits of what 
little knowledge or ability I have to assume that—take, for example, 
all of the Bell System property in the District of Columbia. On a 
reproduction cost appraisal, one is supposed to determine dov-a to 
every last item of property, regardless of the date of install: ion, 
what it would cost, every desk, every chair, every telephone. 

One is supposed to determine by an engineering appraisal what it 
would cost to rebuild it based upon present prices. I just can’t see it. 
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I think it is so speculative and so conjectural, and I think the Fed- 
eral Government has taken that position in many briefs filed before 
the courts. 

Senator Bricker. I don’t care to argue with you here but I do 
know it can be done and has tal in done, and rates have bee *n reduced 
as a result of it. I know that, because I have gone through many 
such cases. 

Senator Pastore. But the acute thing is where do you allocate these 
costs ¢ 

Senator Bricker. That is an entirely different thing. 

Senator Pastore. But that is where it becomes hard to inv estigate, 
because then you get beyond the jurisdiction of this local inv estigation. 

Mr. Booru. W ell, that is true, but that is true for another reason, 
and I am coming to that. That is another one of the impossible bur- 
dens that is plac ed upon the State regulatory authorities, even though, 
presumably, there has been a formula that’ has been prepared by the 
FCC and the State commissions. 

Let me goon. I will try to cut some of this down. 

The Cuatrman. Yes, I think we will have to proceed here a little 
faster. 

Mr. Boorn. I go on and I show that, taking rate of return, Western 
Electric costs, the question of operating expenses, the question of 
separation—and may the reporter incorporate all of this if I sum- 
marize this last part 

The Cuarrman. Yes, you may have the whole statement in the 
record. 

Mr. Boorn. In all of these cases the attorney for the Bell System 
company has to take a position, and many of them have taken a posi- 
tion with respect to Western Electric costs, with respect to operating 
expenses, with respect to the many questions, such as license and pen- 
sion costs, advertising and many other questions, he has taken a defi- 
nite position that all of those expenses ought to be allowed for 
ratemaking, and now what assurance, if any, can the public receive 
that the FCC’s action will not be affected by the former representative 
of the Bell System sitting in judgment upon the very issues for which 
he was such a vigorous and successful advocate in recent years ? 

Even if the FCC were to act vigorously, public confidence in its 
integrity could well be shattered. Could Mr. McConnaughey sit as 
a judge to decide FCC’c orders relating to the Bell System? Let us 
assume that the FCC had entered an order fixing long-line rates for 
the Bell System and an appeal were taken from such order to the cir- 
cuit court of appeals, where the nominee was a member of the court. 
Would he properly be qualified to sit in judgment upon such a case? 

We think a Federal judge would construe title 28, section 455, in 
the light of the generally applicable principles which seem to forbid a 
judge to sit in judgment where he had acted as counsel for one of the 
parties upon substantially the same matter. This principle also seems 
to apply to a judge, even though as an attorney he may have been em- 
ployed in a different case if the matter in controve rsy is substantially 
the same. 

And as the Supreme Court has said in a jury case, they said that bias 
and prejudice does not have to be shown, that it is implied in certain 
circumstances. 
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Now we take up the specific prohibitions in the FCC Act. They 
are in there, section 154. 

Senator Monroney. What page? 

Mr. Boorn. I am on page 13, sir. 

Title 47, section 154, United States Code Annotated of the FCC 
Act does not, it is true, in so many words, exclude a former employee 
of companies subject to FCC’s regulation, but the comprehensive 
character of the prohibitions contained in the section would in their 
spirit seem to be applicable to the present situation. 

Does this mean that one who resigns a position with a communica- 
tions company 1 week may immediately thereafter be appointed to 
the FCC? We think not. The purpose of this proviso is not merely 
to insure impartial administration of the act and is to be given a liberal 
construction so that its purpose may be effectuated. The act also 
requires the assumption of affirmative responsibilities, the carrying 
on of a positive program to safeguard the national public interest in 
this field. 

Moreover, the appointment may well be contrary to the related 
developments in the field of Federal administrative law to assure the 
utmost impartiality in the operation and work of administrative agen- 
cies. The Administrative Procedure Act applicable also to the FCC 
was passed for the.purpose of eliminating some of the apparent abuses 
which had apparently grown up in Federal administrative agencies 
such as those situations where the Commission had become the prosecu- 
tors or part of the prosecuting process, as well as judges. 

The purpose was, of course, to protect property rights. Are the 
consumers and subscribers of utility service entitled to less protection ? 
Certainly not. Surely the maintenance of public confidence in the 
impartiality of regulatory bodies is more important than the right of 
any sincere, self-sacrificing person to any public office. 

Ever since the passage of the earliest State and Federal utility 
regulatory statutes, nearly all have contained the broadest prohibi- 
tions designed to preclude representatives of the utility industry from 
directly exercising judgment upon the matter subject to regulation. 

Whether this situation arose from the fact that the property ia- 
terest of utilities, like the consumers, is intended to be adequately 
protected through the selection of so-called public representatives, with 
their right of recourse to the courts, or because of a general recogni- 
tion that they are prone to try to control the regulatory machinery, the 
fact remains that industry representatives, including former attorneys 
for utilities, are generally considered disqualified for membership 
upon utility regulatory bodies. Only rarely, if ever, are such appoint- 
ments made. The reasons for limiting the exceptions to this rule ade- 
quately appear in this case. 

Now I have referred to Mr. McConnaughey’s earlier testimony. 
Apparently it is supposed to be read now. He said he didn’t repre- 
sent anybody before the FCC, but it is clear that while he was repre- 
senting Ohio Bell and the Cincinnati and Suburban Co., that the FCC 
was exercising jurisdiction and positive jurisdiction over both of these 
companies. 

Senator Bricker. You appreciate that the matter that you are dis- 
cussing here was not before the court, don’t you, in Ohio? 

Mr. Booru. I don’t quite follow. 
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Senator Bricker. The method of valuation for a rate base was not 
before our court in any way. 

Mr. Boorn. Before the Ohio Supreme Court ? 

Senator Bricker. Yes. It couldn’t be, because the legislature has 
decided the matter. It is perfectly within the competence of Con- 
gress to determine the method and ways in which valuation will be 
made by the Federal Communications Commission, as well as within 
the competence of the State legislatures to determine the method of 
valuation within the States, isn’t it ? 

Mr. Boorn. Of course, Senator, but nevertheless, within the realm 
of a reproduction cost appraisal, submitted by a company as Mr. 
MecConnaughey’s clients did, and as the decisions of the Ohio courts 
show, differences of opinion do arise between the Commission as to 
the e to be included and to be allowed for in an appraisal, 
such as working capital, and, as a matter of fact—— 

Senator Bricker. Well, that is a judgment figure that has to be de- 
termined, first, by the Commission, and, second, by the court, but the 
method of valuation is not an issue in our State in the courts at all. 

Mr. Boorn. That is absolutely correct, but he asks, or the attorney 
for the Bell System asked for the allowance of every possible element. 
As a matter of fact, the Supreme Court of Ohio, and I think Mr. 
McConnaughey may not be familiar with it—the Supreme Court of 
Ohio in May, where he is shown of counsel in the Cincinnati case, re- 
versed the Ohio Commission because they apparently were convinced, 
overly convinced by Mr. McConnaughey, and they gave the Cincinnati 
Co. more than the Ohio Supreme Court felt they were entitled to. 

Senator Bricker. I think that is a judgment on our Supreme Court 
to say he overinfluenced them. 

Mr. Boorn. The Ohio Commission I was talking about, I am sorry. 

The Commission gave the company more than the courts said they 
were entitled to. 

Senator Bricker. That happens often, that the courts reverse the 
Commission. That shows the issues are always in litigation, except 
the one I mentioned to you, and that is the method of valuation, and 
that method of valuation could be determined by the Congress for the 
FCC in any of these cases. 

Senator Pasrorr. How an individual member of the FCC feels 
with relation to what should be taken into consideration and under 
what formula in order to constitute this rate base mie¢ht make the dif- 
ference as to what the size of the increase in the telephone rate Is voIng 
tobe. That is the point, isn’t it ? 

Mr. Boorn, Exactly, because even within the method there are so 
many controversial and disputed questions as to whether or not every- 
thing that the Bell System companies think that they are entitled to 
ought to be allowed. 

Senator Bricker. What are those controversial questions. 

Mr. Boorn. Ina rate case? 

Senator Bricker. Yes. 

Mr. Boort. T have just run through all of them. 

Senator Bricker. You mean the judgment on what the valuation 
figures should be, or what the investment includes ? 

Mr. Boorn. It could involve even as to whether or not the property 
used and useful ought to include construction work in progress. 
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Senator Bricker. The courts have passed upon that. The courts 
have passed upon it definitely, not only in the States, but here, as to 
what cannot be included. Good will has been excluded. The amount 
of capital is circumscribed, working capital is circumscribed, so the 
judgment element figure is pretty much limited when you come to 
fixing the rate base. 

Now, the figure on what the return onght to be is subject to judg- 
ment, likewise within the very narrow limits, say 514, 6 percent. 

Mr. Boorn. They ask for 7 percent. 

Senator Bricker. Yes, and they do not get it. I do not know where 
the »V have gotten it in recent vears, 

Mr. Boorn. Let’s take one other thing, for an ex ample. ‘Take this 
question of Western Electric costs, which governed both appraisals 
and net investment. The California Commission which uses net 
investment throughout of net investment some of the overpayment 
made by the Pacific company to the Western Electric, because it felt 
that Western Electric was charging all the Bell System companies, 
including the Pacific company, too much, 

Senator Bricker. There is no question but what the commissions, 
in those States even, follow what we follow in Ohio, reproduction cost, 
new. Those commissions are not bound by the Western Electric com- 
panies because they are close-in deals. They are not arm’s length 
deals, and nobody is obligated by law or otherwise to follow those unit 
costs, and never have, as far as I know. 

I know they never did when I had anything to do with it, certainly. 

Mr. Roorn. You were very fortunate. hecause the Bell Syste m has 
generally convinced the State commissions, as I read it, that they are 
bound by this. 

Senator Bricker. Well, that is not true. It isn’t true in our State 
and it is the outstanding example of the reproduction cost, new, theory, 
and we have never been bound by the Western Electric costs. We 
make our own unit costs. 

Mr. Boorn. Let me just finish. 

The CHarrman. If you will finish this briefly, the rest will go on 
the record. 

Mr. Boorn. I will just read the conclusions. The current situation 
facing telephone subscribers throughout the country requires, if any- 
thing, more positive action by the Federal Government than at any 
time since the creation of the FCC. Since 1947, telephone rates have 
been increased by Bell System companies by more than $800 million 
annually. In Illinois rates have gone up over $70 million annually 
and the company, not content with a current return of about 614 per- 

cent on net Investment, is seeking to secure judicial sanction of still 
further higher rates. 

This is typical of the Bell System’s efforts in many States, or in fact 
in any in which it believes the traffic will bear still higher and higher 
rates. The State commissions are overburdened with the enormous, 
almost impossible, task of making reproduction-cost appraisals, sep- 
arating intrastate and interstate property values, expenses, and reve- 
nues, the determination of a fair rate of return, the reasonableness of 
Western Electric prices, and other ratemaking problems which arise 
from the monopolistic and interstate operations of the American 
company. 
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In each case there generally appears a large and formidable array 
not only of local company attorneys and experts, but also the staff of 
the American company. If the Federal Government is to carry for- 
ward its burden of rendering proper assistance to the 40 million cus- 
tomers of the Bell System, it can hardly do so unless a proper program 
of Federal action is initiated and supported by the Chairman of the 
FCC. Isa former rate attorney for the Bell System the appropriate 
person to administer and carry out the Federal Government’s respon- 
sibility in this vital situation ? 

Senator Bricker. I have just a few questions I want to ask. 

Mr. Boorn. I want to thank the committee. 

Senator Bricker. In the allocation of income as between domestic 
rates and the toll rates or the long-line rates, whatever you want to 
call them, there is a diversity of interest. If the toll rates are higher, 
the domestic rates do not have to carry as much of the income of the 
company to return them a sufficient return upon their property, and 
if the long-line rates are low, then they have to be made up by domestic 
rates, if the company is to have an adequate return upon its property. 
So there is a diversity of interest there. 

It is easily recognizable. Which brings a difference between the 
local commissions, which are tr ying to kee »p the rates as low as they 
can for domestic consumers, and the Federal rate or the interstate toll 

rates, which there is naturally an inclination to keep as low as possible. 
But the two of them are interconnected and really there is a diversity 
of interest ; isn’t that true ? 

Mr. Boorn. Yes, there is. 

Senator Brickrer. Now, one other question I want to ask. What is 
this organization that you represent; the Utility Users League ? 

Mr. Boorn. I meant to say at the outset, I am speaking “today for 
Mayor Paul Egan, of the city of Aurora, and for the Utility Users 
League, and I suppose myself as a citizen. I am chairman of that. 

The Utility Users League is a very small nonprofit corporation or- 
ganized under the laws of the State of Illinois. It is just a handful 
of people because we have never gone out for any general member- 
ship. We are just interested in these vital questions and we have been 
allowed to appear in a rate case as a party involving Illinois Bell rates, 
as a matter recently before the Illinois Commission. It is just a hand- 
ful of people. 

Senator Bricker. Is it sustained by public subscription ? 

Mr. Boorn. We have not gone out and gotten any money, to speak 
of, as yet. I feel that an organization I am associated with ought to 
get out and do something first for the public. As a matter of fact, 
over 20 years ago, with the late Harold Ic kes, and Paul Douglas, we 
organized the Public Utilities Users League. There are those organ- 
izations. Brandeis had an organization he was associated with in 
Boston. There are sometimes consumer groups who try to do what 
little they can. 

Senator Bricker. Have you a list of the membership or the corpo- 
ration directors? Itisacorporation? 

Mr. Boorn. It is a nonprofit corporation. The 3 directors are my- 
self, and 2 other lawyers in Chicago. 

Senator Bricker. Who are they ? 
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Mr. Boor. One is a lawyer by oo name of Josep] 
was attorney for the Public Works Administration for a number of 
years. He has been a good Republican, as I recall. 

Senator Bricker. Well, that is encouraging. 

Mr. Boorn. And in case you would like to know, Senator, about 2 
years ago—we have a Republican administration in Illinois, a Repub 
lican Senate. 

The Cuairman. I think we had better go on. 

Senator Bricker. It isa little beside the issue. 

Mr. Boorn, And another lawyer by the name of Rosenberg, Sid 
ney Rosenberg. We have never made any effort for greater popular 
support, financial or for membership. 

Senator Bricker. You have no sustaining financial support, then, 
outside of your own ? 

Mr. Boorn. Not yet. 

Senator Bricker. You are hopeful. 

Mr. Boorn. I hope some day someone might. The mayor of Aurora 
paid part of the expenses of this visit here. 

Senator Bricker. Well, I am not interested in that, particularly. 
I just wanted to see the extent of the interest which you represent. 

Mr. Boorn. Well, I do not represent any more than I am saying. I 
represent, however, whatever contribution a lawyer who has given 
these matters some attention, and I hope that I have made some con- 
structive, even though critical suggestions, Senator. 

Senator Bricker. Well, now, have you ever represented any other 
interests before, either a utilities commission or in the courts of your 
State or of the United States ¢ 

Mr. Boorn. Yes, I have represented a good many people in the 
courts. I was attorney for the Economie Stabilization Director dur 
ing the war period, and the Price Administrator. 

Senator Bricker. That is when you appeared before the State com 
missions under the stabilization order ? 

Mr. Boorn. That is right. I represented the city of Park Ridge 
2 or 5 years ago in connection with a telephone matter. 

The Cuairman. John, I wonder if he couldn't submit all of this 

Mr. Boorn. Do you want a complete list of everybody I have 
represented ¢ 

Senator Bricker. That would be satisfactory to me. 

Mr. Boorrn. I do not know whether it would be as long as Mr. 
McConnaughey’s list, but if you want a list of everybody I have 
wrrenenten. I think it might be interesting also to see the nominee’s. 

Senator Monronry. Could I ask one short question ? 

The Cuarraan. Go ahead. 

Senator Monroney. The Cincinnati & Suburban Telephone Co. 
what do you know about their corporate structure? Is there any 
interrelation whatsoever other than is customary as a supplier between 
that corporation and the Bell Telephone Co. ? 

Mr. Boorn. Oh, of course. That is one of the parts I had to skip 
over. The Cincinnati & Suburban Co. is recognized as part of the 
Bell System. The license contract between the American Co. and 
each of the operating subsidiaries governs. There is the Western 
Electric contract. The uniform pension plan. It is true there is only 
30 percent of the stock, but if you take a look—— 

Senator Monronry. You mean A. T. & T. owns 30 percent ? 
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Mr. Boorn. Yes. It does not own a majority of the stock, but take 
a look at what the FCC says. In the 1953 report, where it goes on to 
talk about the deprec ‘iation rates that it fixed of Bell System com- 
panies, at page 38, and it goes on, it is talking about Bell companies, 
and it includes the Cincinnati & Suburban Telephone Co. as two of 
the Bell companies. 

Now, it is true that in the income statements of both the American 
Co. and the FCC, they are below the line, but I have considered it 
as exactly—even the difference in stock ownership—as a Bell System 
company, so that Mr. McConnaughey apparently represented 
them, too. 

I have taken a lot of the committee’s time here. 

Senator Monroney. I am interested in this matter, though, as to 
the failure of this committee to be advised in any way whatsoever as 
to his legal connections and practice over a period apparently extend- 
ing a number of years, as an attorney for the Bell Telephone com- 
panies, although not the A. T. & T., but the Bell Telephone affiliates 
and associates that operate under State names, such as the Ohio Bell 
Telephone Co. 

I am just trying to get the facts. In the testimony at an earlier 
time we were told under a direct question by Mr. McConnaughey as 
he represented these various people, he said, “I represented the Ohio 
Bell Telephone and the Cincinnati Subsidiary Telephone C 0. in legal 
aye not before the Federal Communications Commission.’ 

I said, “If you would be good enough, tell us when you vepnanited 
the Ohio Bell Telephone Co.” 

Mr. McC ‘oamtmaians said, “In 1952 and 1953.” 

Question. “What was that representation before?” 

Answer. “In rate matters before the public utility commission.” 

Then I said, “But they are under the State commission’s regulation.” 

And Mr. McConnaughey said, “The Cincinnati & Suburban Co. 
an independent company, and the Ohio Bell is another tadeiieindeitt 
company. 

It was identified to us as an independent company and now you 
advise us that your study of their oper ation, their contract, their 
pension plans, even their stock affiliation, comes up to 30 percent, I 
believe you said. 

Mr. Boorn. Twenty-nine plus. 

Senator Monronry. And further, included in the study for depre- 
ciation costs under the Bell System. 

Mr. Boorn. Yes. I think the point there, in connection with that, 
that I have made here, that has not been mentioned, is this: I think 
the members of the committee may wish to consider this: When a 
lawyer appears in these rate cases for a Bell System company, and I 
have seen quite a few of them, isn’t he really, because of the very large 
contractual interest, both of stock and their license contract to the 
Western Electric Co., isn’t he really representing not only the local 
company, but the American Co.’s interest as well? 

He was asked by you, Senator Monroney. Technically, I am not 
disputing the accuracy. But when you look beyond mere form here, 
when a man represents each of these operating companies, he is 
protecting not merely the local company, but he is also almost as much, 
in my judgment, representing the interests of the American Co. 
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Senator Monroney. Now, you say that this so-c alled company which 
Mr. McConnaughey said was an inde pendent company had all of these 
relationships plus 380 percent stock ownership by A. T.& T. How 
much stock ownership would the A. T. & T. have in the Ohio Bell 
Telephone Co. ¢ 

Mr. Booru. I do not recall, but generally—— 

Senator Bricker. Wholly owned. 

Mr. Boorn. Ninety-nine percent or more. I think the Senator is 
right. There are 2 or 3 companies, I think 1 of the New England 
group, in which the stock ownership is somewhat in the neighborhood 
of the Cincinnati company. I have been somewhat surprised myself 
that this distinguished public servant and expert was not familiar with 
all of those details. 

Senator Bricker. Well, the fact is that those companies wherein the 
Bell Telephone Co. does not own a controlling interest are always 
classified as independent companies. 

Mr. Boorn. That is one definition. 

Senator Bricker. Isn’t that the generally accepted definition ? 

Mr. Booru. I think there is a difference with respect to the Cin- 
cinnati company. I think an independent company, and I have dealt 
with many of them, an independent company is generally treated as 

one of the smaller companies that has no stock rel: ationship or does 
not have the license contract or Western Electric contract, or the Bell 
System pension plan, I think, Senator, that that distinction—and I 
think this: One of the things you might find of interest by writing a 
letter to someone or other. Take these rate cases. Did the American 
Co. send any people down to Ohio, any lawyers or experts, to partici- 
pate in these rate cases which might help shed some light, if you want 
further facts? 

The Cyaan. Thank you. 

Senator Bricker. In my experience it never has. 

The Cramman. Unless there are further questions, thank you, Mr. 
Booth. 

Mr. Boorn. Thank you for your consideration. 

(Letter from Harry R. Booth is as follows :) 

Cuicaao, February 26, 1955. 
Chairman WARREN G. MAGNUSON, 
Committee on Interstate and Foreign Commerce, 
Capitol Building, Washington, D. C. 

DEAR SENATOR MAGNUSON: I should like to express my thanks to you and 
the committee for the time it generously allowed me for the presentation of 
my statement opposing the nomination of Mr. McConnaughey for membership 
on the FCC. Since I understand the transcript is being held open until Feb- 
ruary 28, perhaps this letter might be incorporated in it. 

I estimate the possible cost to the Nation’s Bell System users due to Mr. 
McConnaughey’s nomination at from $75 million to $250 million per year. 
If, as Senator Pastore has indicated, the FCC were to proceed with a full-scale 
investigation of the Bell System which should involve (1) the value of its 
property, (2) the proper division of its property, revenues, and expenses between 
interstate and intrastate operations, (8) the determination of a reasonable 
rate of return, (4) the reasonableness of Western Electric and other costs of 
operation, (5) a determination of what expenses the stockholders, not the rate 
payers should pay, such as Bell System’s propaganda and other improper 
costs of operation now charged against the subscribers, I believe interstate 
and intrastate rates could ultimately be reduced or new increases avoided by 
the FCC or the State commissions by from $75 million to $250 million annually. 
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As Mr. McConnaughey has apparently done nothing to carry out such a pro- 
gram since he took office on September 25, 1954, and it is quite unlikely that 
the FCC can effectively do this job with him as Chairman of the FCC, it would 
appear that Mr. McConnaughey’s nomination will thus cost the 40 million tele- 
phone subscribers of the Bell System from $75 million to $250 million annually. 
This is one more important reason why his nomination should be rejected. 

Thanking you again for your courtesy, I am 

Sincerely yours, 
Harry R. Booru. 

The Cuarrman. Mr. McConnaughey, we will resume with you now. 
I want to get out of the way here 2 or 3 requested questions that 
have been asked me by other Senators to ask you. 

Question A asks whether or not you are familiar with the Com- 
mission’s decision in the case of KTBS, Inc., and the International 
Broadcasting Co.¢ I believe that is the Louisiana case that we were 
talking about somewhat briefly this morning. 

Mr. McConnavucuey. Yes; I know about it. 

The Cratrman. It says this case involving Shreveport, La., was 
decided by the Commission and you voted on it Wednesday of last 
week ; is that correct ? 

Mr. McConnavcGuey. That is right. 

The CnatrmMan. And question C is, before you heard oral argu- 
ment in that case, did you personally read the initial decision of the 
examiner or the pleadings? 

Mr. McConnavucuey. Yes: I did. 

The CuarrmMan. Question D: Are you aware that one of the parties 
to the case was charged with testifying falsely under oath before 
the examiner ? 

Mr. McConnaveuey. I do not recall that. 

The CuatrmMan. And question E: Did you personally read the record 
evidence relating to this charge? But you testified you do not. recall 
that. 

Question F: Based on your personal study of the record, evidence 
on this charge—well. you have answered that one. 

Then question G: Before you voted in the case of KTBS, Inc., and 
the International Broadcasting C orp, did you personally read the 
examiner’s decision in its entirety ? ¢ 

Mr. McConnavenrey. I did. 

The Cuairnman. And then the second question: Did you personally 
check the record to verify all of the revisions of the examiner’s initial 
decision which is contained in the Commission’s final decision? 

Mr. McConnauouey. I did. 

The Cuairman. I think you cleared this up fairly well this morn- 
ing. There was some suggestion, and I think the Senator from Texas 
asked these questions, that a newspaper is disqualified by the fact, 
that it is a newspaper from being licensed as a radio and television 
station. That is not correct, is it? 

Mr. McConnauenuey. Of course not. 

The CuHarman. It may be one criterion of the applicant, but only 
when it gets into the question of concentration and monopoly, then 
the Commission acts on it? 

Mr. McConnaveuey. That is right. 

The Cuarrman. I think that is all I have here. 

Then I think every Senator has a question to ask the Federal Com- 
munications Commission. I think we discussed this, too, where you 
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talked about the plans you had to expedite the hearings on these TV 
applications. Then the question is proposed as to the timelag between 
the examiner’s decision and the initial decision to the Federal Com- 
munications Commission, in some cases where it has taken a year or 
more, and [ think you went into that, what your plans were on that. 

Mr. McConnavueuey. Yes, si 

The Cuamman. Now, | “a no more questions right here, imme- 
diately. Do you, Senator Pastore, have any further questions / 

Senator Pasrorr. I only want to say to Mr. McConnaughey that 
in spite of the questioning that took place here, that just because you 
represented a public utility does not necessarily make you part of it, 
because you acted as an attorney. What I am interested in is I think 
you are a big enough man and a strong-minded enough man to divorce 
yourself from any association you have had in the past and do an 
impartial job. The thing I am concerned about is your philosophy, 
your thinking with reference to this reproduction cost and a rate 
base based upon an original cost, as practiced by the Federal Com- 
munications Commission. 

Would you be willing to comment upon that? Are you going to 
go in there and change the whole thing over to comply with what 
your representations have been in the past, or do you expect to do all 
of this in the public interest? I think the people are entitled to know 
this. 

Mr. McConnavucuey. They certainly are. You are so right about 
that. I was a member of the commission in Ohio and a lawyer, a 
practicing lawyer, practicing as a general lawyer, and I had clients, 
little ones, and some big, personal clients, and 1 represented them to 
the best of my ability. 

With reference to the method of ratemaking of reproduction cost 
new, less depreciation, which is the law of Ohio and is the law of a 
great many States, | have the feeling that it does not make a great 
deal of difference what the formula is if you have good regulations. 
I think the best evidence, the thing that the people. want, 1s service. 

The CrHairman. May I interrupt there, and the committee will 
take a short recess, and then we will come back and see if we cannot 
finish this matter. Senator Kefauver is handling the bill, and I know 
he wanted to ask some questions. We will be about 10 minutes. 

(Short recess taken.) 

The CnatrMan. The committee will come to order, and Mr. Me- 
Connaughey, there was a question pending that you were going to 
answer. 

Mr. McConnaucuey. Yes, I started to answer Senator Pastore’s 
question. With reference to the valuation for the rate base, reproduc- 
tion cost less depreciation has been the rule in Ohio for many years. 
In my judgment, it depends on the regulators, whether you have 
a method of original cost or aboriginal cost or reproduction cost new 
or fair value or present fair value, it has been argued by utility people 
since 1898 when William Jennings Bryan got the Supreme Court of 
the United States to say that reproduc tion cost new less de »preciation 
was the best method of protecting the public and that went on for 
a number of years. Then we came into a higher plane of costs and 
original became the popular method of rate making. 

Now my position is this: The public are the ones you have to 
look at. What rates are the public paying and what service are they 
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obtaining? In Ohio where there is the reproduction cost new less 
depreciation the Cincinnati company, I think, as I recall the latest 
report from the National Association of Railroad and Utility Com- 
missioners, is the fourth lowest large company for rates in the United 
States. The Ohio Bell Telephone “Co. is the third having the lowest 
rates in the country. The Cincinnati company was the first large 
company in America to go all-dial, to become an all-dial company. 
That means that their service has been probably the finest in the 
country. As far as the ratemaking process is concerned, whether it 
is original cost or net investment or what it is, I do not propose, and 
have no idea of doing anything to try, to change the method of rate- 
making. 

The only thing I am going to look for at all times is what is in the 
public interest and how are the public going to best benefit. 

I might add that not only does that apply to telephone rates, but 
gas and electric rates in the State of Ohio, as administered by the 
public utility commissions of that State, which is one of the finest 
in the country, their rates likewise are among the very lowest in 
this country. 

In the natural gas industry they are the lowest except in the heart 
of the natural gas industry where they do not have the expenses of 
transmission. 

Senator Pastore. That is all I care to ask, Mr. Chairman. 

Mr. McConnavuGuey. I think, Senator Monroney, I might 
straighten out a question that was brought up here about the Cin- 
cinnati company. The Cincinnati company, sir, has about 30 percent 
of the stock owned by the American Telephone & Telegraph Co. It is 
an independent company, in my opinion, because it is not controlled by 
the American Telephone & Telegraph Co. It was founded by a man 
by the name of Kilgore, I guess, founded before there was an American 
Telephone & Telegr: aph Co. I guess it is the oldest independent 
telephone company in America. His son is at the present time presi- 
dent of that company. A. T. & T. has never controlled that company 
and it is listed, as Mr. Booth pointed out, below the line. That means 
an affiliate, but not a subsidiary, and with reference to my representa- 
tion I have represented many companies, I have always practiced law 
by myself, as I told you. 

In Ohio we associate ourselves as you do in Oklahoma probably 
with lawyers where 2 or 3 men decide to go together and share ex- 
penses, and that is the only basis on which I have ever practiced, 
in just that manner, not as a member of a law firm, but I have bean 
on my own. 

Senator Monroney. The sharing of the expense of the office, if not 
in the fees that come in, is that correct ? 

Mr. McConnaveuey. That is correct, yes, sir. 

Senator Monroney. When I was questioning before you mentioned 
that you had been an attorney for Ohio Bell, I believe, for 1952 
and 1953. Were there other years that you represented them ? 

Mr. McConnaveuey. Yes. I understood the question to be my last 
representation of the company. It was at that time. But I have 
represented that company as well as the—no, not the Cincinnati com- 
pany—Ohio Bell, I think I first did a little work for them in 1948 or 
1949, and Cincinnati and Suburban Bell, I think, possibly in 1949 or 
1950, was the first work I did for them. 





NOMINATION OF GEORGE C. McCONNAUGHEY 43 


Senator Monroney. Then you were on a regular annual retainer at 
that time ? 

Mr. McConnaucuey. I was hired for special rate work. 

Senator Monronry. Before the Public Utilities Commission ? 

Mr. McConnavucuey. Yes, that is right. 

Senator Monronry. Then later did you take the case to the Supreme 
Court or was that done by others? 

Mr. McConnaveuey. Well, they have their own general counsel, 
sir. I was just a lawyer that was hired as a general practicing lawyer 
to assist in the preparation of those cases. 

Senator Monronry. Before both the Supreme Court and the other? 

Mr. McConnaveuey. Before both the Public Utilities Commission 
of Ohio and the Supreme Court of Ohio. 

Senator Monroney. Now, I do not wish to ask what the fees were or 
anything like that, I do not think that is our business. I resent the 
fact that ever ybody has to disclose everything, but could you tell the 
committee roughly during the years of your employment with them, 
the Ohio Bell in 1948 and 1949, and 1952 and 1953, a fair statement 
of pontentngs of your legal practice, relative to fees, that came in from 
them ? 

Mr. McConnavuenry. Yes, I can. It would average about a third 
to a fourth of my total fees. 

Senator Monroney. In other words, 6624 percent to 75 percent, 
roughly, would have been fees from other than Ohio Bell Telephone 
Co. ¢ 

Mr. McConnavcuey. That is right, as an average. 

Senator Monroney. Now, the years that you represented the Cin- 
cinnati & Suburban Telephone Co., what percentage of your legal 
income was represented by their fees? 

Mr. McConnaucuey. I would estimate about 10 percent. 

Senator Monronry. About 10 percent? 

Mr. McConnaucuey. Yes. 

Senator Monronry. And you were serving other clients in other 
matters such as gas ¢ 

Mr. McConnavucuey. Local intrastate companies, little telephone 
companies, little transportation companies. 

Senator Monroney. General law practice, more or less based on your 
past experience, in legal work relating to utilities and that kind of 
thing ¢ 

Mr. McConnavucuey. Just regular practice like any lawyer, con- 
tract work, leases, I never had much divorce practice but just regular 
ordinary practice like any lawyer does, just the general practice of 
law. 

Senator Monronry. Let me ask you, has your interest since you 
have been on the Commission been directed in any way toward in- 
quiries or other things regarding the rate base for telephone rates? 

Mr. McConnavueuey. No, sir. 

Senator Monroney. You have not inquired of anyone in the organ- 
ization about the rate base? 

Mr. McConnaucuey. No, sir. 

Senator Maroney. And as far as you are concerned, if the rate 
base, as I understand it, is original cost or investment, on which the 
Federal Communications Commission has operated in the past rela- 
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tive to A. T. & T., and other interstate telephone operations, you have 
no desire to attempt personally to overturn it? 

Mr. McConnaveney. I certainly do not. 

Senator Monroney. And if that has served us well, then that would 
be it. | 

Mr. McConnaveuey. If it serves the public interest well, I certainly 
would adhere to it. 

Senator Monroney. I see. Did you ever talk or discuss your ap- 
pointme nt with anyone associated with the American Telephone & 
Telegraph Co. be fore accepting ¢ 

Mr. McConwx ,vueuey. No, no. 

Senator Monronry. No discussion whatever with them or with the 
Bell Telephone Co. ¢ 

Mr. McConnavuceney. No, sir. As far as I know they have no in- 
terest in me one way or another. As you may know, Senator, I came 
down here not of my own liking or own request, but I came down here 
and was put on the Renegotiation Board, and I served in that capacity 
for about a year, and the President seemed to feel that I had done 
a creditable job and I was asked if I would go on the Federal Com- 
munications Commission, and that is it. 

Senator Monroney. Have you ever had any conversations before or 
after your appointment with the Continental Press, that is, the racing 
wire service ¢ 

Mr. McConnavucuery. No, sir, I do not know of any of them. I do 
not know who any of them are. 

Senator Monrongy. You have never seen Joe Anenberg of New 
York? 

Mr. McConnaveney. I do not know Mr. Anenberg. 

Senator Monroney. Or Arthur McBride of Cleveland ? 

Mr. McConnavecney. No, sir. And I do not know Mr. McBride. 
I have never seen him. 

Senator Monroney. Would you be willing to tell us anything about 
your views regarding racing wires in case you were confirmed as 
Chairman of the Federal Communications Commission ? 

Mr. McConnavGuey. Well, in what respect ? 

Senator Monronrey. With respect to the attacks and investigations 
that have been made as to this interstate use of these wires being the 
basis for nationwide gambling syndicates ? 

Mr. McConnaveury. All I can say is that I certainly have no time 
for some of this racing wire business that goes on. That is all I can 
tell you. 

Senator Monronry. In other words, if Congress would prohibit by 
law interstate transmission of racing news, that would be your duty 
as Chairman of the Federal Communications Commission to enforce 
that law ? 

Mr. McConnavucuey. It certainly would. 

Senator Monroney. And you would enforce it to the best of your 
ability ? 

Mr. McConnavenuey. I most assuredly would. 

Senator Monroney. I think that is all I have on the telephone thing. 
We have some other matters. Some others may have questions. 

The CnarrmMan. Well, we have a bill which was introduced before 
the committee which would give the phone companies the right to 
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refuse service in those cases where they thought that they were being 
used for illegal purposes. 

In other words, you may have to protect the phone companies if 
they did refuse to give service for what they considered to be adequate 
reason under the provisions of the bill. I suppose that bill will be 
sent down for your comments. 

Mr. McConnavucuey. Yes, sir. 

Senator Monronry. May I ask one more question: How long has 
it been a matter of law in Ohio that the reproduction cost, new, less 
depreciation, was the rate-fixing base ? 

Mr. McConnavuGuey. Since 19 

Senator Monroney. Roughly. 

Mr. McConnaveuey. I think I can tell you exactly—1913. 

Senator Monroney. It has been in use in Ohio since 1913 ? 

Mr. McConnaucuey. Yes. 

Senator Monroney. In all cases coming before the public utilities 
commission. You have to come there by law on that basis. 

Mr. McConnaveuey. Yes. 

Senator Monroney. You could not as a member of the commission 
change that in a quasi-judicial decision. 

Mr. McConnaveney. No, sir; you cannot. 

Senator Monroney. I see. 

The Cuatrman. Now, Mr. McConnaughey, I think we can get to 
two other matters that you can be asked about. We may not have 
all of the information that is necessary, but No. 1, it has been called 
to the committee’s attention in the past few days that a wiretapping 
group has been operating, I believe, in New York. 

Of course, the Supreme Court has ruled that wiretapping comes 
under the jurisdiction of the Federal Government, plus all matters 
relating to wiretapping. By that I don’t mean the penalties involved. 
The penalties might be local or the State might impose its own penal- 
ties, but the traffic in wiretapping when it involves interstate com- 
merce is subject to our jurisdiction. 

Now I don’t know whether the situation of wiretapping has been 
officially called to the attention of the Communications Commission. 
That is, this recent matter in New York. 

Mr. McConnaveoney. Not to my knowledge. 

The CHatrMan. You do have some general knowledge of it, don’t 
you ¢ 

Mr. McConnavenuey. By reading the paper. 

The Cuatrman. If the committee should ask the Commission its 
advice or what to do about it, whether we need some legislation, addi- 
tional legislation, to prevent the traffic in these matters, I presume 
you, as Chairman, would take a deep interest in the matter and prob- 
ably institute some investigation. 

Mr. McConnavuauey. I most assuredly would, because I think wire- 
tapping is abominable. 

The Cuarrman. I think most of us feel that way. The role of the 
Government in the matter, of course, in our case would be limited to 
the traffic because it is interstate commerce, and then the possibility 
that there might be tapping of Government phones in interstate, and 
T think it is a serious matter. 

I don’t know just how extensive the practice was up there, but it is 
a matter we want to nip in the bud as fast as we can. I am going to 
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ask the committee for permission to suggest to the Commission 
whether or not we — | change present legislation and make it a 
much stricter matter, or provide for procedure so we can watch it and 
control it more ieaehy, It would naturally be under the jurisdiction 
of your Commission, and we would want to have you go into the mat- 
ter and make those suggestions to us. 

Mr. MceConnavcuey. I would be happy to. 

The Carman. And I think we are pretty much all agreed that it 
sa nefarious practice and we want to stop it. We could probably hold 
some hearings here on the matter because it relates directly to inter- 
state commerce, and for the benefit of the committee, I talked today 
with Senator McClellan, who specifically requested, because of their 
doubtful jurisdiction on the matter—that is, the Government Opera- 
tions Committee—that he requested that this committee should go 
ahead with it. Did we have the matter up last year? 

Senator Bricker. There was a bill on it? 

The Cuarmman. IT don’t know whether we need more supervision 
over these people or how we are going to watch them. We might even 
license the implements that are used some way. 

Senator Bricker. The question last year turned on whether the 
Department of Justice would have to get a decree from the court 
before it could tap wires which it could use as evidence. 

The Cuairman. Some States allow wiretapping upon a court order, 
but that is not true with the Federal Government where it involves 
interstate commerce. Now, the second matter, I suppose you know 
what that is, Mr. Me( ‘onnaughey, and maybe vou could tall ns Ssome- 
thing about the so-called Lamb case. What is the Commission doing 
about it, if anything, and what did you do about it? Maybe you didn’ r 
participate in it, but, as Chairman, we feel it our duty to ask you. 

Mr. McConnavcnery. I was not a member of the Commission in 
the Lamb case, when the Lamb case was started. By the same token, 
as I referred to this morning, under the act of Congress, I am not per- 
mitted to talk to the examiner in the Lamb case or any other case or 
anybody that participates in it. IT know no more about the Lamb case 
than any one of you gentlemen do, and I am not permitted to say a 
word about the Lamb case until it comes before the Commission after 
the examiner has rendered an initial decision and it officially comes 
before the Commission and T would disqualify myself if I would at- 
tempt to make any comment about the Lamb case whatsoever. 

The Cuarrman. Well, the point of my question was not to suggest 
that you tell us anything about the merits of the application, but we 
would be interested in whether or not the Commission is looking into 
the matter of procedure involved. This might involve any case, that 
is, the procedures used in this case. Specifically, the charge against the 
FCC lawyers. 

Now that wouldn’t necessarily require you to discuss a case, but if 
you have something to say about what the Commission is thinking 
about in regard to this type of procedures—I noticed today that the 
Attorney General, or yesterday, I believe, is going to haul that woman 
up in front of the grand jury. 

Well now, of course, that may be all right, but what we are concerned 
with here is not the people involved or the merits of the case. What is 
being done about these procedures or this type of procedure? IT know 
you wouldn’t want it to go on in the Commission. And as you recall, 
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Lamb came up here and testified before us, I think it was a vear ago 
when Commissioner Doerfer was up for hearing, in which the matter 
was discussed, and I think if you have anything to comment on it, 
we would like to have it, because we will be asked about it. 

I don’t want you to discuss the merits of the case, but the charges 
made of the procedures involved. 

Mr. McConnaveunry. I believe that on a renewal of the license, that 
under the law, the Commission must decide whether that renewal is 
in the public interest, and if the Commission has reason to believe 
that it may not be in the public interest or has any questions, the Com 
mission is dutybound to set the matter down for hearing, and as I 
understand it, that is what has been done. 

The Cnamman. And in this case there was a question raised. 

Mr. McConnavenry. That is my understanding, and I was not 
there. I have no we 

The Cnarrman. Now isn’t it true that the renewal of licenses usually 
is somewhat automatic, unless someone comes in and makes a 
complaint ? 

Mr. McConnavucuery. Unless there is some information brought to 
the Commission by someone directly or indirectly. 

The Cratreman. Or the Commission can initiate, itself. 

Mr. McConnaveuey. On its own neuen 

The Cnatrman. Someone might watch a station and feel they are 
not doing the right job and they can initiate that themselves. 

Mr. McConnavenry. And I think, Mr. Chairman, that is an 
awfully important thing, when vou are dealing with communications 
and the powers of communications, that the Commission be very 
zealous of protecting the pub lic interest on a renewal. 

The Cnatrrman. Well, isn’t it true that most of the questions on 
renewal of licenses is initiated by the Commission, itself, rather than 
some outside complaint ? 

Mr. McConnavcuey. I personally don’t know. 

The CHamman. But in this Lamb case, there was, according to your 
understanding, there was an outside complaint ? 

Mr. McConnavcuey. I don’t know, to be truthful. 

The CuatrmMan. But that is your understanding. Did you ever 
discuss this with the other Commissioners ? 

McConnavucuey. No, sir: I haven’t talked about this case at 
all. IT have read things in the paper and T didn’t want to talk about 
it. I would rather when it comes to the Commission, I would rather 
be able to look over the evidence and read it and give my judgment 
of it. 

The Cramman. Do you have any knowledge of why Mr. Powell 
was permitted to tr: ansfer from the Commission to the National Asso 
ciation of Radio & Television Broadcasters ? 

Mr. McConnavucuey. All I know is Mr. Powell wrote a letter of 
resignation, saying he was taking a position with the National Asso 
ciation of Radio & Television Broadcasters. That is an industry 
association. 

That isall TIknow. Mr. Powell never talked to me, Mr. Chairman, 
about it at all. The only thing I knew was the letter ha came. to 
the Commission. 

The CratrMman. Isn’t it a fact that he was permitted to transfer 
right in the middle of this case? 
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Mr. McConnavuaGuey. There had been a recess and he resigned. 

The Cuarrman. Do you know whether or not the Commission gave 
any recommendations to the association regarding Mr. Powell ? 

Mr. McConnaveney. Not to my knowledge. I certainly never did. 

The Cuarrman. Now who in the Commission would now be looking 
into this matter of procedures in this case, what official, the General 
Counsel, or the Commission itself, or have you assigned somebody ? 

I mean as to the procedures again? I am not talking about what 
you are going to decide as to Lamb’s application for renewal, but what 
happened with reference to procedure? Has anyone been assigned 
to really run this matter down? 

Mr. McConnavucuey. You mean on the general principle? 

The Cuarman. Yes. 

Mr. McConnavueuey. No; but I intend to make some study of it 
myself, on the general principle. 

The Cratrman. Because, surely you wouldn’t want these pro- 
cedures, if they are true, to continue. 

Mr. McConnaucuey. No, indeed; if they are true. 

The Cuairman. Because I think that is much more important than 
hauling this woman into court, because this could happen to anybody, 
if this was allowed to go on. 

Mr. McConnavucuey. And I might add when the matter comes be- 
fore the Commission, in my opinion, that if any member of the Com- 
mission’s staff has done anything improper, I, for one, would certainly 
be in favor of very strong disc iplin: ry action being taken. 

The Cuarrman. So it is your intention to have an independent in- 
vestigation within the FCC on these charges of coercion and pro- 
cedures which were brought to light by the Lamb case? 

Mr. McConnaveuey. When it comes before the Commission; that 
certainly is true. 

The CuarrmMan. Now what is the Broadcast Bureau of the Com- 
munications Commission ? 

Mr. McConnavucuey. The Broadcast Bureau has to do with bring- 
ing up cases on licenses.and on renewals before the Commission. 

The Cramman. I see, that is a part of your Commission ? 

Mr. McConnaveuey. That is all, just a part of the staff. 

The Cuarrman. Have any charges been made against that Bureau ? 

Mr. McConnavucuey. None to my knowledge. 

The Cuarrman. Do you believe that this important question of 
license renewals should be again, in a general way, leaving out the 
Lamb case, reviewed in the near future as to procedures? 

Mr. McConnaveney. I certainly do. 

The Cuatrman. And that would be part of your general inquiry 
that you suggested this morning? 

Mr. McConnaveney. That is correct. 

The Cuarmrman. And you don’t know exactly how the FCC came 
to use these witnesses in this case, do you ? 

Mr. McConnaveuey. No, sir; I do not know. 

The Cuamman. Do you know whether they just showed up or 
somebody went out and got hold of them ? 

Mr. McConnavauey. I do not know. 

The CuarrMAn. You do not know personally ? 

Mr. McConnavueuey. No, sir. 
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The CuarrmMan. But that is what you are going to find out? 

Mr. McConnavueuery. Yes, sir. 

Senator Bricker. Well, as | understood your testimony a moment 
ago, that was entirely outside the Commission’s jurisdiction anyway, 
isn’t it, under the law ? 

Mr. McConnavuauey. It certainly is today. 

Mr. Bricker. That is what I mean, under 409. 

Mr. McConnavucuey. Under section 409. It is completely beyond 
our jurisdiction. 

The Cuarrman. Well, the Commission can set up procedures. 

Senator Bricker. General rules of procedure, but you can’t tell an 
examiner how to conduct a specific case. 

Senator Monroney. But it was given to the examiners after this 
committee passed a resolution that Mr. Lamb had a right to be given 
a bill of Sta eT and the names of witnesses to be used against 
him. He was faced with a sort of blackout when he was inquiring 
as to why they would not renew his license, as I understand it. 

The Cuatrman. Well, the reason he appeared here was that reason, 
and that was the committee’s considered opinion when he appeared 
here. 

Senator Monroney. He had a right to know what the charges were 
against him. I think when the committee then passed out a letter 
signed by the committee members, we anticipated that as a procedural 
matter, this would be taken up by the Commissioners. 

Now, without regard to the Lamb case, considering this only as a 
proced ural thing, was it necessary only to turn the matter over to a 
hearing examiner who had no authority to screen the witnesses, to 
determine their competency and their relative reliability? Could not 
that, under your procedure, have come up directly before the Com- 
missioners without going through an examiner who apparently has 
no control whatsoever over the character of witnesses or anything 
else ¢ 

Mr. McConnaveuey. I don’t know whether the case had been 
assigned to the examiner at the time you are talking about. 

Senator Monroney. They weren’t going to do anything about. it. 
It was just there and he was faced w ith a blackout as to whether there 
were charges, what they were, and who the witnesses were to be. 

The Cuarrman. I think a long time elapsed between the time his re- 
newal was due and when the c harges were preferred against him, and 
that is why he came up here. | think we ought to get the record 
straight on this. Under 409 it is true you can’t discuss with the ex- 
aminer the merits of a case. 

Mr. McConnavueGuey. That is right. 

The CHAIRMAN. But the Commission sets the procedures by which 
the examiner arrives at his report. You have a right to control those 
procedures. 

Mr. McConnavucGuey. We have a right to control procedures; yes. 

The Cuarrman. Of course. 

Senator Bricker. But they must be uniform. 

Mr. McConnavueuey. That is right. 

The CHatrMaNn. Well, that is what he was saying this morning, 
that is what he hopes to accomplish. ; 

Mr. MoConnavucuey. I am to going to try. 
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The Cuaimman. Because everybody knows in this room that has 
been associated with the FCC or with the industry, or with applicants, 
that they haven’t been uniform, There has been no uniformity at all 
and there should be. 

Mr. McConnaveury. By all means. That is the reason I think, as 
I said this mor ning, we have got to have a hear Ing Manus al. 

The Cnamman. And that is what you said you were doing in 
getting these good lawye 1S to help you formulate. 

Mr. Mc CONNAUGHEY. That is correct. 

The CHairmMan. Because there has to.be some criteria. If I am 
going to make an application for radio or television, there ought to 
be some ground rules by which I can guide myself so I will get on the 
springboard and be eligible for the license. 

Mr. McConnaveuey. That is right. 

The Cuamman. There has been nothing but just complete con- 
fusion about that, and I think if we accomplished any one thing today, 
if we could get that accomplished, everybody would breathe better 
in the whole industry. 

As you pointed out, some of these things in the hearings don’t be- 
long there at all. They have nothing to do with the applicant or with 
vood broadcasting pract ices or anything else. 

Mr. McConnaveéuey. And another thing that I hope you will seri- 
ously consider is the revision of the section which permits protests 
to be made after a grant _ as been made by the Commission and tie up 
the orant forever and : day. In other words, that has bee hn one ot 
the worst things that ever happened Lo keep LeieVision from geting 
on the air, the fact that after a grant has been made, parties in interest 
who may be affected can come in and complain and tie up and cause a 
stay to go on so you can’t get television on the air, and that should be 
revised so the Commission could decide whether that was a frivolous 
protest or whether it was not. 

The Cuairman. In other words, what you are trying to say is that 
f these things as they come in there, 
to know whether they should take up the time of the Commission or 
anybody else, if it is just capricious or frivolous stalling. 

Mr. McConnaveéuery. That is exactly right, and that has held tele- 
vision off the air for months. 

The Cuarrman. Now along these same lines, as to renewal licenses, 
this committee is interested 

Senator TourmMonp. Mr. Chairman, I wrote vou on that very point. 
We have a situation now in South Carolina in which we are very 
interested. 


1 } ] ‘“ 2 . 
there should be some screening oi 


The Cuairnman. There has been some suggestion made here several 
times that on the renewal situation, instead of forcing applicants to 
make periodic renewals of licenses, it might be advisable that once a 
license is granted, that it would be in force and effect until the FCC 
brought action for its cancellation for cause. In other words, it just 
referees it. 

Now do you have any opinion as to what or do you think the 
present situation, if you can work it out, will be better? 

Mr. McConnaucuey. It was 1 year at first, I think. 

The CHarrMan. Yes, 1 year. 
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Mr. McConnavauey. ‘Then they put it to three. There has been 
some talk that it should be 5 years. I have no present thought. I 
really don’t know enough to give an intelligent answer as to whether 
it should be a permanent license or not. 1 just don’t know. 

The Cuairman. And renewable or canceled for cause upon notice 
or just stay as itis. The theory which I ascribed to at the time was 
that you h: ul better control over it in the early days of radio when 
they weren't so grown up as they are now and they take care of 
themselves and most of them are all good broadcasters, but in those 
days, there were some fly-by- nighters. 

Mr. McConnavuGuey. That is correct. 

The Cuarrman. But you still now can cancel a license anyway. 

Mr. McConnavucuey. Oh, yes. 

The Cuatrman. Do you have to give any notice / 

Mr. McConnauguey. You have to give notice and have a hearing. 

The CHarrMan. Give notice and have a hearing. 

Mr. McConnaucuey. Yes, sir. 

The Cuarrman. In the meantime he is off the air? 

Mr. McConnauGuey. No. 

The CaatrmMan. He stays on until the hearing? 

Mr. McConnat i That is correct. 

The Crairman. I didn’t know that procedure. 

Mr. McConnaveuey. That is correct. 

The Cuarrman. I hi: ive no more que stions along that, but I do think 
that we would like to know here officially or unofficially just. what 
hapnened in that ease and when vou vet at it, I think we would lke 
to get some of the correspondence in the thing involved, because no 
one wants this sort of thing to go on. 

Any further questions ¢ 

Senator Monroney. Mr. Chairman, further along that line, each 
vear you renew hundreds of television and radio licenses ? 

Mr. McConnauGcuey. You mean as they come up, the 3-year period ? 

Senator Monroney. In the light of what has happened in this Lamb 

case, should not some kind of procedure, calling for full Commission 
a aring, or something different from the type of hearing that is given 
in an application where everybody appears and it is an open show, 
be olve nso as to determine the loy: ilty and honesty and the degree 
of trust to which a radio or television operator has performed on 
his aeee without the possibility of subjecting television or radio 
owners in the future to threats of blackmail or other things which 
put them through public hearings, and have their character attacked 
by witnesses w ho lack ¢ redibility or reliability ? 

Mr. McConnaveuey. If a way could be found to do it—I just don’t 
offhand know how it can be done. 

The Crarrman. It has been suggested to us that some statute of 
limitations on evidence involving applicants should be adopted. In 
some of these cases they dig back 50 years to something that has 
nothing to do with a case. 

Mr. McConnaveney. You know the due process and what the 
courts do to you on due process if you start limiting evidence. It is 
a pretty diffic ‘ult thing to ~ 

The Cuatrman. Yes, it is difficult, but I think the Commission, 
in its wisdom, has to have ee ground rules to do this sort of screening. 
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Mr. McConnaveney. That is the point. I have to get the ground 
rules and you have to have a chief examiner, which I believe I have 
got today, who really knows how to try a lawsuit and keep evidence 
from coming in that is completely irrelevant and incompetent and he 
is trying to train his examiners, and I think very successfully is 
training them to tr y to cut the evidence down. You know a judge 

The Cuarrman. What does an examiner get a year, approximately, 
generally ¢ 

Mr. McConnaveney. $10,500 or $10,400 or $10,600, 1 forget what 
itis. They are grade 15, that is what they are. 

The Cuairman. There are different categories of examiners. Ex- 
cuse me. Senator Monroney. 

Senator Monroney. Further pursuing this line, I just wonder if 
we can’t have some kind of procedures where w eight i is given to radio 
or television operators for the service rendered to ) people served, such 
as ministers, presidents of the chambers of commerce, and the leading 
civic organizations and charity groups. This service should be given 
some standing i in deciding his renewal versus the type of testimony 
we have been reading about in the papers from a Miss Natvig. It 
would seem to me that we are getting rather far afield if there is 
not some judicial determination in weighing these factors by those 
with power to act on the competency, “ability, and loyalty, if you 
please, of an applicant for a renewal of a television station. 

Mr. McConnavucuey. I think a great deal of credence should be 
placed on the people who testify, and a great om al of care should be 
exercised in attempting to judge the merits of : b part: icular witness, 
The people you are talking about, ministers, and public-spirited peo- 
ple, certainly their testimony should carry great weight. 

Senator Monronry. In other words, the affirmative side of the pic- 
ture is not to be completely ignored and we look only at derogatory 
information, regardless of w hat source it comes from. 

Mr. McConnaveney. You are exactly right about that. 

The Cuarrman. Senator Thurmond, did you want to ask anything? 

Senator THurmMonp. I don’t have anything. 

The Cuairman. You have a letter, I think. 

Senator THuRMoND. Which I wrote you, Mr. Chairman. 

The Cuarrman. It has been submitted to the committee. 

Senator Bricker / 

Senator Bricker. I have nothing further. 

The Cuarrman. Senator Sc hoeppel ? 

Senator ScHorrpen. | will pass for the time being. 

The Cuairman. I have just a couple of general “questions and then 
I will be through, so we can get on with this. While you are here, 
how are the educational channels coming along? How many are on 
the air now ? 

Mr. McConnavcuery. Seven. I went down to Cincinnati when 
they opened the last one down there, and I have great hopes for 
educational television. 1 think the Commission, all of us, are going 
to have to be very patient with educational television. 

The Cuarrman. That is what I was going to ask. 

Mr. McConnavcuey. Extremely patient. 

The Cuatrman. There has been some suggestion that after you 
grant the channel or the construction permit, the channels aren’t 
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being used, and it looks like in some cases they would not be used 
fora great length of time or maybe they couldn’t be. 

Mr. McConnavenry. That may be true or it may not. We don't 
know. I think it is too early to judge. 

The CuairMan. I think it is too early to judge that now. 

Mr. McConnavuGcuey. I do. I am on the board of trustees of my 
college, and I have been pretty mu l interested in education since 
I was a young man. Educational things do not work as fast a 
commercial, and I think you have to be pretty patient with the people 
in edueational television. 

The CHAIRMAN. Now there has been a oreat cleal of suecvestlon 
made to us that while you are up here or any other Commissioner, that 
we ask several questions about the contents of the so-called Plotkin 
or Jones report, but as long as vou have that down there, IL don't 
think this would be the proper place. However, I am going to ask 
you this: In this controversy in the markets between the ultra high 
and very high frequencies, it might be possible during the tim 
are working on this along with your recommendations and what th 
committee may do and the leg: ul changes that there might be in some 
of those places that are ve 'D controversial, that you might take some 
places where the matter can be solved first, and then take others ss 
we get on with our study or inquiry. I am not suggesting that you 
drag them out, because we have been hollering and suggesting here 
the other way. I hope that will be worked out. It will save a lo! 
of time and effort for everybody. 

Mr. McConnavucuey. I hope so, too, and I can assure you the 
Commission has given that serious study. 

The Carman. Maybe you can’t take them all in order of docket 
number, but there can be some little shifting and I think it would 
save a lot of time and trouble for everybody. 

Senator Kefauver, do you have any questions you would like to 
ask ? 

Senator Kerauver. Mr. Chairman, I appreeiate your allowing me to 
come and participate and ask a few questions. I am somewhat embar- 
rassed because I haven’t heard the questions that have been asked 
before. I did have some questions to ask, and if I get into some subject 
matter that has already been covered I hope you will stop me. 

The CHarrman. Well, we will use the gavel on you, then. 

Senator THurmMonp, Mr. Chairman, | have to go to my office. 

The Cuarrman,. Thank you, Senator. 

Senator THurMOND. What time are we going to meet again? Are 
we going to vote on this matter? 

The CHarrMan. Not today, I don’t think so. 

Senator Krerauver. My main concern about Mr. McConnaughey 
grows out of the fact that I believe this is the first time that an attorney 
for someone who is going to have substantial matters before the FCC, 
or a previous attorney , has been named a Commissioner to the FCC, 
and particularly as chairman. 

Mr. McConnaughey, how long did you represent the Ohio Bell Tele 
phone Co. and the Cincinnati & Suburban Co. ? 

The CHatrman. Senator Monroney pursued that, but the Commis 
sioner can just briefly tell him what you told Senator Monroney. 

Senator Krerauver. I am sorry I wasn’t here. 

Mr. McConnavucuey. From around 1948 off and on until 1953. 
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Senator Kerauver. How much was your salary or your fees repre- 
senting the companies / 

Mr. McConnaveuey. I cannot tell you what they were. Senator 
Monroney asked what proportion the fees were over the period of years 
with reference to my whole general practice, and I told him a third to 
a fourth. That is about it, roughly. 

Senator Kerauver. Well, you came on the Commission in November, 
I believe. 

Mr. McConnavcuey. October. 

Senator Keravuver. And when did you cease representing these tele- 
phone companies ¢ 

Mr. McConnavucuey. When I came to Washington, which was De- 
cember of the prior year. 

Senator Krerauver. Did you talk with any representatives of the 
telephone companies with reference to appointment here ? 

Mr. McConnavuGuey. No, sir; no, sir. 

Senator Krrauver. Do you know of any commissioner or any prior 
commissioner who has been an attorney for any of the utilities that 
would be passed upon by the FCC ? 

Mr. McConnaucuey. I don’t know. 

Senator Kerauver. None at the present time have been legal counsel 
for any of the utilities / 

Mr. McConnavucuey. Not tomy knowledge. I don’t know. 

Senator Keravver. To your knowledge, you know of no one who has 
ever represented the telephone company being named a member of the 
FCC? 

Mr. McConnavcuey. I don’t know. 

Senator Keravuver. It is perfectly all right for anybody in the law 
practice to represent the company, but it is just a matter of whether 
the previous representation would make it possible for you to give a 
degree of attachment to your work, and whether also the ‘public would 
have confidence in an FCC that is made up of people who have been 
the client of the members who are now sitting as commissioners. You 
see what I mean ? 

Mr. McConnavucuey. I do, and I think I could be objective, and I 
think that the public would have confidence in me, and I think I would 
have a knowledge that would be very helpful to the public in my 
knowledge of public utility matters. 

Senator Krravuver. You think a commission made up of former 
counsel for telephone companies, radio companies, broadcasting com- 
panies, all of the communications with which the FCC has the control, 
you think such a commission would have the support and the respect 
of the public? 

Mr. McConnaveney. No, I don’t think that, but I think a general 
practicing lawyer who has happened to represent a utility company 
or two along with general clients is certainly capable of rendering 
public service. 

Senator Kreravuver. Don’t you think, Mr. McConnaughey, that you 
are a former attorney for the telephone company, and suppose the 
next Commissioner is an attorney for NBC, and the next one is a 
former attorney for CBS, and the next one is a former attorney for 
somebody else, that a congregation like that wouldn’t have very much 
confidence in them, would they ? 
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Mr. McConnavuGHey. I don’t know. I wouldn't think it would be 
advisable. 

Senator Kerauver. Then if it is all right for you to be there, why 
isn’t it all right for the whole stant to be counsel for some utility. 

Mr. McConnaucuey. I merely stated that I felt my bac kground 
and my record qui alifies me to be a member of the Federal Communica- 
tions Commission. I have represented the public. I have been on 
the public side, and I do not believe that anybody on the public side 
in the State of Ohio would ever say I have ever been anything other 
than fair, and I think I could look ina very objective and fair manner 
upon regulations and the public interest at all times. 

Senator Krrauver. You, of course, know that there is nobody on 
the Commission, and never has been any other Commissioner who 
represented a television broadcasting company; isn’t that true? 

Mr. McConnaucGuey. I don’t know. 

Senator Krrauver. Well, I think it is true to say that we have never 
had a Commissioner who came on the Commission who had been the 
counsel for some of the people that he is now going to have control 
over. Don’t you think that might be starting a bad precedent? If 
we do it in your case there is no reason why they should not fill up 
the Commission with such people. 

Mr. McConnauauey. I do not know whether you know it, Senator 
Kefauver, but I have never re ‘presented anybody before the Federal 
Cy ommunic ations Commission in my life. 

Senator Kerauver. Well, I do not care where you represented them. 
You represented them before the Ohio commission ? 

Mr. McConnaucuey. Yes, I represented the Ohio company, Ohio 
Bell, and the Cincinnati company. 

(A letter received from Senator Bricker, dated February 28, is 
as follows :) 

UNITED STATES SENATE, 
February 28, 1955. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington 25, D. C. 

DEAR WARREN: During the hearings held on February 23 by the Interstate 
and Foreign Commerce Committee on the nomination of Mr. George C. Me- 
Connaughey to be a member of the Federal Communications Commission, Senator 
Kefauver made and repeated a statement that is factually erroneous. 

The original transcript of the hearing as taken down by the stenographer shows 
on page 164 that Senator Kefauver stated: 

“My main concern about Mr. McConnaughey grows out of the fact that I be- 
lieve this is the first time that an attorney for someone who is going to have 
substantial matters before the FCC, or a previous attorney, has been named a 
Commissioner to the FCC, and particularly as Chairman.” 

Again on page 168 of the original transcript, the following statement by Senator 
Kefauver appears: 

“Well, I think it is true to say that we have never had a Commissioner who 
came on the Commission who had been the counsel for some of the people that 
he is now going to have control over. Don’t you think that might be starting 
a bad precedent? If we do it in your case there is no reason why they should 
not fill up the Commission with such people.” 

A check of the record reveals that these two statements are not correct. In 
1944 President Roosevelt appointed Paul A. Porter to be Chairman of the Federal 
Communications Commission. In the period from 1937 to 1942, Mr. Porter served 
as Washington counsel for the Columbia Broadcasting System. 

I do not believe that Senator Kefauver intentionally singled out lawyers 
solely by reason of their previous professional connections for disqualification 
from service on the FCC, Therefore, it is appropriate to mention FCC Commis- 








56 NOMINATION OF GEORGE C. McCONNAUGHEY 


sioners from other walks of life who have had interests, prior to appointment, 
in business regulated by the Commission. Mr. Albert Wayne Coy was a director 
of stations WINX and WINX-FM from 1944 until his appointment to the Com- 
mission by President Truman in 1947. Mr. Robert T. Bartley served as assistant 
to the president and vice president of the Yankee network in the period from 
1939 to 1943 and was employed by the National Association of Broadcasters from 
1943 to 1947. Mr. Bartley was appointed to the Commission in 1952 by President 
Truman. 

I believe that the point raised by Senator Kefauver presents no worthwhile 


measure of fidelity to public trust nor can it truthfully gage even unconscious 
favoritism. Nevertheless, I ask that you have this letter inserted in the printed 


record of the hearings so that the record may be complete. 

I am sending a copy of this letter to each member of the committee and to 
Senator Kefauver. I expect, also, to give this letter to the press as reporters 
were present during Senator Kefauver’s statements. 

Sincerely yours, 
JoHN W. Bricker. 

Senator Keravuver. I have a list of cases here in which you repre- 
ented the telephone company, the Bell System, and as I understand 
these cases they were for the purpose of securing rate increases; were 
they not ¢ 

Mr. McConnaveney. That is correct. 

Senator Kerauver. And in one case the supreme court of Ohio 

versed in part the rate increase you secured; isn’t that true, and 
the Ohio Bell Telephone Co. in ¢ ‘olumbus ¢ 

Mr. McConnaucuey. No; I do not think they did. I think it was 
the Cincinnati company after I had left. 

Senator Krerauver. That is right, the case of the Cincinnati com- 
pany versus the Public Utilities Co. I understand further in the 
cases that you presented, the attitude was that rates ought to be based 
on the cost of reproduction. 

Mr. McConnaucuey. Because there is no alternative in Ohio. 
That is the law in Ohio. You couldn’t do anything else. 

Senator Krrauver. As a matter of fact, didn’t you get the law 
established ? 

Mr. McConnavucGuey. Heavens, no; the law was established in 1913 
when I was still in high school. 

Senator Kerauver. And you sustained vigorously that law? 

Mr. McConnavucuey. Beg pardon? 

Senator Kreravver. You sustained that law. You believed in your 
client’s cases ? 

Mr. McConnavueuey. I hope so. 

Senator Krravuver. Do you now feel that the cost of reproduction 
is the criterion upon which rates ought to be based ? 

Mr. McConnaucuey. Not ne essarily so. If you were a lawyer in 
Ohio, whether you are representing the city or re seeunian the com- 
pany, that is the law. You have no alternative. As far as my per- 
sonal opinion, as I have told the committee today, whether it is orig- 
inal cost or net investment, or aboriginal cost, or prudent investment, 
or reproduction cost net less depreciation, or whatever it may be, I 
think the way the law is administered is the true test; in other words, 
what is the service given to the public, and what are the rates which 
the public have to pay. 

In Ohio they happen to be among the lowest in the United States. 

Senator Krravver. Well, at the time you were asking for increased 
ates the companies you represent were among the highest in the profit 
field, too, weren’t the y 4 
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Mr. McConnaucuey. I doubt at that time if they were. 

Senator Kerauver. I have figures here that show that there were 
only about three in the whole United States that were higher than 
the companies } you were representing at the time you were asking for 
rate increases. 

Do you ask for rate increases for a company when you already see 
that the *y are about the highest in the whole field ¢ 

Mr. McConnavuauey. No, no; but you see attrition takes care of 
that, from year to year. There were rate cases going on all of the 
time al] over the United States. In other aioden where a company 
might be third or fourth today, they might be down to eighth or 
ninth within 2 months from now because rate increases eae be 
viven in other States, and attrition takes care of the matter as well 
as the balancing of the litigation, which is going on. 

Senator Krrauver. Well, don’t the records disclose that the two 
companies which you represented, and for which you secured rate 
increases, have the highest Bell System earnings in relation to net in 
vestment of any Bell companies in the whole countr v? 

Mr. McConnauguey. I don’t know that that 1s true. 

Senator Krrauver. If I give you the figures here would that be 
helpful to you ? 

Mr. McConnavenry. I wouldn’t question the figures at all. 

Senator Krrauver. Well, take a case where a corporation is already 
at the top of the list, should they get a further increase / 

Mr. McConnavuouey. That depends on many factors. 

Senator Kerauver. What factors? 

Mr. McConnavcuey. The others might be too low; I don’t know. 

Senator Krrauver. I am just bringing these up because I suppose 
you believe in your case, and the rec ‘ord here shows, and I think it will 
be brought out by other witnesses, that these companies you repre- 
sented already had the highest net earnings in relation to net invest- 
ment of any of the Bell companies, and yet you ask for an increase. 

Do you think that is right 4 

Mr. McConnavcuey. I think it is right if the companies need the 
money and the rates, when they get all through, are among the lowest 
in the country. 

Senator Keravuver. Well, are they among the lowest now ? 

Mr. McConnavenry. Yes. The Ohio Bell Telephone Co. is the 
third lowest in the United States. The Cincinnati company is the 
fourth lowest. 

Senator Krrauver. Well, then, the Cincinnati company, in the last 
10 months of 1954, for the earnings in relation to net investment, was 
8.86. In the last 10 months of 1953 it was 8.06. Do you call that the 
lowest in the country ¢ 

Mr. McConnaveney. I am talking about rates. 

Senator Krrauver. I am talking about their net earnings in relation 
to investment. 

Mr. McConnaucuery. As I said before, I was speaking about their 
rates only. 

Senator Kerauver. Don’t you think the net earnings should have 
some relation to what these companies are going to charge their users ? 

Mr. McConnaveney. Surely. It depends on what it takes to at- 
tract capital. It depends upon the service rendered. One company 
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is entitled to 1 percent. Another company is entitled to another per- 
cent. It depends entirely on the service. 

Senator Krrauver. Are you going to take into consideration as a 
Commissioner of the Federal Communications Commission when 
companies come in already with the highest net earning in relation to 
their investment, that that is going to have some relationship as to 
whether you are going to grant increases or not 4 

Mr. McConnavcuey. It certainly will have a very strong bearing 
on it. 

Senator Kerauver. But it didn’t have any bearing at the time you 
took these cases for these companies ¢ 

Mr. McConnavenery. At the time the cases were started that un- 
doubtedly was not true. 

Senator Krravver. Well, you had this case in the last 10 months of 
1953, didn’t you ¢ 

Mr. McConnavcuey. I left Ohio in November of 1953, I believe it 
was. 

Senator Krrauver. Well, you had it most of that time. I don’t 
know the figures in 1952, but I am advised that they are substantially 
the same. 

What is your present position about the basis for utility rates? I 
take it that the FCC does have some connection with the telephone 
companies in establishing long-line rates, the regulation of accounts 
and depreciation of the companies, the extension of service, consoli- 
dation, reports, and many other duties. 

Mr. McConnaveney. That is correct. 

Senator Keravuver. What is your present position about rates? 

Mr. McConnavucuey. My present position is that the Federal Com- 
munications Commission establishes their rates on what is called net 
investment, or original cost less depreciation, and I have, as I have 
told these gentlemen, no idea of attempting to change that in any 
manner whatsoever. It depends entirely on the way regulation is 
administered by the administrators. 

Senator Krrauver. Well, it depends upon the rate base that you 
agree upon—whether it is a replacement, whether it is net earnings in 
relation to investment, and whether it is original cost less depreciation. 

Mr. McConnavueuey. That has been ar cued extensively. 

Senator Keravver. Your philosophy has always be and there 
is nothing wrong with it—but you have always held to the philosophy 
that the replacement of facilities is the paramount issue? 

Mr. McConnaveney. No; I haven't. 

Senator Krravver. That is what you presented in the Supreme 
Court: of Ohio. 

Mr. McConnavcuey. I had no alternative. I must follow the law. 

Senator Kerauver. And what are you going to do when companies 
come before you in the situation that these companies were in with 
a very high rate of return for their investment? Are you going to, 
as an FCC Commissioner, go on and give them increases as you 
contended for in Ohio? 

Mr. McConnavcuey. | am going to do exactly what my conscience 
clictates at the time. 

Senator Keravuver. I just want to see where your conscience is, 
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Mr. McConnavucney. And what the other Commissioners do and 
see that the public gets adequate and proper rates and see that the 
company gets enough rates to attract capital. 

Senator Keravver. Well, 8 .86 ought to attract capital, ought it not? 

Mr. McConnavauey. That is right. 

Senator Bricker. Mr. Chairman, did the commission of Ohio ever 
allow 8.86 percent return upon the investment of the company ‘ 

Mr. McConnaucuey. They never have; no, sir. 

Senator Bricker. I don’t know where he got the figures, but I cer 
tainly know the rule in Ohio has never been anything like that. 

Senator Krrauver. Well, if we cannot substantiate that the last 
10 months of 1953 the Cincinnati & Suburban Telephone Co. had 
earnings in relation to net investment of 8.86, then this whole question 
is academic. 

But you don’t deny that, do you? 

Mr. McConnavucuey. No. 

Senator Krrauver. Do you know what it was? 

Mr. McConnavtGuey. No, that is a net investment basis. 

Senator Keravuver. Well, do you think it is too high ¢ 

Mr. McConnavouey. It depends on too many factors for anybody 
ever to answer. 

Senator Kerauver. I am asking what you are going to do as an FCC 
Commissioner when somebody comes in asking for that rate basis. 

Mr. McConnaveuey. I will look into that. 

Senator Krravver. Would the fact that in one case you tried to get 
more than that prejudice your position ? 

Mr. McConnavuGuey. Heavens, no. 

Senator Kerauver. You don’t think so? 

Mr. McConnaveuey. I do not. 

Senator Keravuver. Well, now, did you make inquiry about the 
Commission’s ruling on any rate basis just as soon as you came in / 

Mr. McConnavueney. No. 

Senator Krerauver. Do you know Mr. Arthur McBride ? 

Mr. McConnaveney. No, sir. 

Senator Monroney (presiding). I have already questioned him 
about that. 

Senator Keravver. And the question of racing wires, those matters ? 

Senator Monroney. Yes. 

Senator Kreravver. Did you ask, Senator Monroney, why it was 
when you asked him if he represented A. T. & T., or Amco, why he 
didn’t explain that he represented Ohio Bell Telephone Co. 

Senator Monroney. I didn’t gointothat. He clarified the one point 
I was concerned with; he mentioned why he testified Cincinnati & 
Suburban was an independent when 1 witness testified they were 
30 percent owned by A. T. & T. 

Perhaps you would want to explain that to Senator Kefauver. 

Senator Keravuver. I have read the transcript, Senator, and it is 
very difficult to see how you justified that. 

Senator Monroney asked you have you ever numbered among your 
clients at any time American Telephone & Telegraph. You said no, 
sir. Then he asked have you ever represented American Telephone 
& Telegraph ? 

Don’t you think you should have explained what utilities you did 
represent ? 








60 NOMINATION OF GEORGE C. McCONNAUGHEY 


Mr. McConnavcuey. It is in the record I represented Ohio Bell, 
and Cincinnati & Suburban. 

Senator Kerauver. But they had a hard time getting it out of you. 

Mr. Mc( peas No, they didn’t have a hard time getting it 
out of me, in my opinion, sir. T was very happy to answer. 

Senator tn ver. Did you represent them before the State legis- 
lature ¢ 

Mr. McConnavucuey. Never: no, sir. 

Senator Kerauver. Mr. Lamb has a case down before the FCC, and 
I know you weren’t there when it started, but as Chairman what have 
you done about these charges that lawyers have been coercing witnesses 
in this spectacle we have been reading about in the paper ? 

Mr. McConnavenry. I made the statement to the committee, Sena- 
tor Kefauver, that the Lamb case started long before I came to the 
(Commission, that under congressional mandate the Commissioners 
are separated by the separation of powers which have been assigned 
to an examiner, whom we cannot talk to under any circumstances; 
that is in violation of law. 

[ propose to pass upon the merits of the Lamb case when it comes 
before the Commission. I have no business even talking about it to 
anvbody. TI have not talked to anybody about it. 

Senator Kerauver. Mr. McConnaughey, I don’t want to ask you 
about the merits of the case, I wanted to ask you about procedures, 
and I understood your position, that you didn’t want to discuss the 
merits of any case. 

Mr. McConnavenery. I cannot. 

Senator Krravuver. But what I am asking you about is, are these 

lawyers e mployed by the Federal Communications Commission ? 

Mr. McConnaucuey. Yes, sir. 

Senator Kerauver. And aren’t you the Administrator of the FCC? 

Mr. McConnaveney. Tam 1 of 7. 

Senator Kerauver. Well, what have you done about the charges of 
coercing witnesses ? 

Mr. McConnavenry. When the matter comes before the Commis- 
sion, if there is anybody in the Commission who has done anything 
wrong, they will be given severe disciplinary measures. 

Senator Krrauver. There is no congressional separation of your 
responsibility to see that your lawyers do the right thing in any 
congressional act? 

Mr. McConnaveney. Well. IT don’t know as much about this Lamb 
thing as you probably do. The lawyer resigned from the Commis- 
sion, as you know. He is not there any more. Mr. Kittner was put 
in charge. 

Senator Krravver. Why did Mr. Powell resign in the case? 

Mr. McConnavaney. He resigned from the Commission and took a 
position. T have no idea about that. 

Senator Krravver. Have you talked to him about resigning? 

Mr. McConnavaney. I never talked to him. The first I knew of 
it was when he resigned. TI don’t know the man. 

Senator Krravuver. Well, since this charge has been brought have 
vou looked to see whether that is the policy, to allow attorneys to 
coerce witnesses under your Commission ? 

Mr. McConnaveney. I don’t know that any of them ever did. 

Senator Krravver. Have you looked into it? 
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Mr. McConnavucuey. I haven’t looked into it to check whether 
Mr. Powell ever coerced anybody. I just don’t believe he did. 

Senator Krrauver. Don’t you think that is a pretty bad thing to 
have said about a lawyer of the Commission ¢ 

Mr. McConnavuGuey. If it was done. 

Senator Kerauver. Have you been in touch with him about it? 

Mr. McConnavuGuey. No, sir; Mr. apace as you may know, prob 
ably you read in the newspaper, had a very severe heart attack and 
as | understand is in very poor condition. 

Senator Krravver. Have you made any inquiry about whether that 
might be true or not ? 

Mr. McConnavucuey. I have made no inquiry from the examiner. 

Senator Krrauver. Well, the thing is if this « somes up and it is one 
way or the other creating an impression that might not be very good 
for the Commission, don’t you think it is your duty as chief adminis 
trator to see what is going on? 

Mr. McConnaucuey. I feel that I should leave the Lamb case 
where it is until it comes before the Commission, and I think all of 
the membership of the Commission feels the same way about it. 

Senator Kerauver. Did you write a letter of recommendation for 
Mr. Powell ? 

Mr. McConnavucuery. Heavens, no. 

Senator Kerauver. Well, it wouldn’t be unusual if somebody might 
call upon you to write such a letter. Why do you say “Heavens, no’? 

Mr. McConnavucuey. I didn’t know the man. 

Senator Kerauver. Well, did the Commission write one / 

Mr. McConnavuGuey. Not to my knowledge. 

Senator Krrauver. Well, did you sign one if it had written one 

Mr. McConnavueney. Do you mean recommending him? 

Senator Kerauver. Yes. 

Mr. McConnavucuey. If my other fellow Commissioners felt he 
was an able man and deserving of another position, I might abide 
by their decision. I couldn’t have written a letter personally because 
I don’t know him. 

Senator Krrauver. Well, have you talked about whether procedures 
will be set up as to whether witnesses will be screened before they 
are allowed to make wild charges when they don’t know whether they 
are going to stick with them or not / 

Mr. McConnavauey. No. 

Senator Kerauver. Do you think it is a good idea to bring in a 
witness that just a layman reading the newspaper would doubt should 
be used to defame a person’s character for any other purpose / 

Are you going to do something about that kind of procedure ? 

Mr. McConnaucuey. I told Senator Monroney and the chairman 
that I expect to look into the entire matter of procedures. 

Senator Kerauver. Well, I am asking you specifically about this 
thing of letting unreliable people, someone anybody would apparently 
know to be unreliable, to make a charge, and get it all across the 
headlines apparently when no credit should cea cae given to her 
testimony in the first place? 

Mr. McConnavueuey. I don’t know whether any credit should have 
been given to it or not. I don’t know. All I do is read something in 
the paper. 








62 NOMINATION OF GEORGE C. McCONNAUGHEY 

Senator Kerauver. And you are so insulated from the thing that 
you cannot even look into it ? 

Mr. McConnaveuey. I certainly am insulated. Commissioners are 
certainly insulated, sir. 

Senator Krerauver. Even when it affects the general good of the 
Commission ? 

Mr. McConnavcGuey. Yes, sir; and I have recommended that the 
act be changed, that we not be so insulated. 

Senator Kerauver. There is nothing that insulates you from these 
lawvers, is there? 

Mr. McConnaveney. Yes. 

Senator Krerauver. You cannot even talk to the lawyers? 

Mr. McConnavucuey. We are not allowed to talk to the lawyers. 
Many times we want to talk to our general counsel, chief engineer, our 
accountant; they have us completely isolated. 

Senator Keravver. Don’t you think a case involving the reputation 
of a man and considerable property rights, that your attorneys should 
screen the thing down and get to the real coconut and try to hear 
a case like that after it has been reduced to the minimum of dis- 
puted facts by the Commission itself? 

Mr. McConnavcuey. I think it ought to be hastened as rapidly as 
possible. 

Senator Krerauver. Well, I asked you whether you thought it ought 
to be held by the Commission, itself ? 

Mr. McConnaveoney. Whether the hearing should have been held 
by the Commission itself ? 

Senator Krrauver. Yes. 

Mr. McConnavucuey. I don’t think so, because the Commission 
would be spending a good deal of time on one case, when the public 
interest demands the time of the Commission in a great many im- 
portant things. 

Senator Keravver. I am not talking about a hearing on rumors, 
and everything else, but you know as an experienced lawyer there are 
ways that these matters can be sifted, what is reliable and what the 
immediate contentions are, and get it down to the point of immediate 
controversy, where a hearing can be held in a very short time to get 
really the truth about a matter. 

Mr. McConnavenry. Well, I agree with you that that certainly 
should be done as much as possible. I agree with that. 

Senator Keravver. Isn’t it bad for the Government and a person, 
too, to have something strung over a long period of time, charges 
made, and then maybe 4 or 5 months later retracted ? 

Mr. McConnaveonuey. It is not good. 

Senator Keravuver. Are you going to look into that kind of thing? 

Mr. McConnaveney. I cert: tinly” am. 

Senator Kreravuver. I know you weren’t here when this committee, 
when Senator Bricker was chairman, ruled against Mr. Hyde, member 
of the FCC. 

I believe someone asked about this letter. 

Senator Monroney. Well, I didn’t read the letter in the record. 

Senator Krravuver. The third paragraph of the letter is: 

This committee does not hear appeals from the Federal Communications Com- 


mission nor does it try in advance to tell it what to do. Nevertheless the com- 
mittee members are unanimous in feeling that counsel for WICU is entitled 
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to receive reasonably in advance of July 28 the equivalent of a “bill of particu- 
lars,” specifying the charges to be presented and naming the witnesses to be 
called. 

You are familiar with that letter? 

Mr. McConnauGHey. No, sir. 

Senator Keravuver. It would seem since you are the Chairman, and 
since this has all come about, that you would have gotten yourself 
familiar with it. 

Here is a copy of it. 

Mr. McConnavuGuey. Something was mentioned about it today. 
‘That is the first time I have ever heard of it. 

Senator Krerauver. Don’t you think it is your duty to see that that 
is complied with now that you are Chairman, particularly since this 
fiasco or big controversy has arisen; I am referring to the third para- 
graph. 

Mr. McConnavauey. Yes, I certainly think that counsel should 
receive the bill of particulars specifying the charges. 

Senator Kerauver. And a list of the witnesses. 

Mr. McConnauGHey. I would think so. 

Senator Kerauver. Do you know that that was not done? 

Mr. McConnavucuey. No, 1 don’t know. I didn’t know. 

Senator Krerauver. Well, in the future will it be your intention, if 
you are confirmed, to see that they have charges, a listing of charges, 
and the witnesses ? 

Mr. McConnaueuey. Certainly. I think that is the only proper 
procedure. 

Senator Kerauver. How do you explain the fact that the FCC 
didn’t dothis? Instead, they listed just a general statement of rumors. 

Mr. McConnaucuey. I don’t know. I don’t know why they did it, 
if they did it. That is all I can tell you. 

Senator Krerauver. Well, will you look up this letter and look up 
what is done? At least I would like to know why this wasn’t carried 
out, and whether you are going to carry it out. 

Mr. McConnavuGHEY. T have told you as far as I am concerned 
that I think any lawyer is entitled to the bill of particulars, a list of 
witnesses, within the reasonable time, if that can be furnished. 

Senator Bricker. This letter was written long before you were 
Chairman, and the comittee had started the investigation before you 
became Chairman of the Commission. 

Mr. McConnavueuey. That is right. 

Senator Bricker. It was entirely in the hands of the examiner at 
the time you went down there. 

Mr. McConnaveuey. Yes. 

Senator Krrauver. Well, this letter is in the hands of him as a 
Commissioner of Federal Communications. It is addressed to him. 

Mr. McConnavucuey. To whom? 

Senator Krerauver. To Mr. Hyde as Chairman of the Commission, 
and you are now Chairman of the Commission, and it would seem to 
me if this were not complied with, and it was not, according to my 
understanding, that there would be some obligation on your part to 
see that this duty, even though it may not have ‘been complied with by 
Mr. Hyde, was complied w ith by you when you became chairman. 

Senator Bricker. Well, the date had passed, when you became 
chairman, that the committee had suggested that the information 
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should be given. The procedure had already been started, and the 
rules laid down, and the hearing was underway. 

Senator Krrauver. Well, the matter was still in process. The bill 
of particulars complying with what you say is a reasonable request 
may not be of so much value late, but it is still of some value, and if 
the Commission agrees to do something it ought to live up to its 
agreements, shouldn’t it? 

Mr. McConnavueuey. I will check into it. 

What is the date of that letter, Senator / 

Senator Kerauver. July 19, 1954. 

Senator Scuorpre.. For the purpose of the record, when did you 
actually come on the Commission ? 

Mr. McConnavucGuey. October 4. 

Senator Monroney. Were the hearings then underway in the Lamb 
case ¢ 

Mr. McConnaucuHey. Yes. 

Senator Keravuver. They started about that time. 

Mr. McConnavucuey. Yes, I guess they had started. 

Senator Kerauver. Well, there was a great deal in the paper at that 
time complaining that no bill of particulars had been set forth, no 
list of witnesses had been given. Don’t you think you had some duty 
even though you came to the matter late to try to see that that was 
complied with ? 

Mr. McConnavcuey. No complaint was ever made to me. I knew 
nothing about it until today. I never knew about that letter until 
today. 

Senator Kerauver. It is my understanding in this case a so-called 
McFarland letter was sent out charging Mr. Lamb with being a Com- 
munist, and then this charge got in the newspapers, and then appar- 
ently without any apology or without making any explanation what- 
soever, the Commission dropped that, and came down to the charge 
that he had associated with improper people. That is not a very 
good way to doa person, is it? 

Mr. McConnaveuey. I don’t know what was done, Senator. I have 
no idea. I wasn’t there, and I had no part in it whatsoever. 

Senator Keravuver. Well, what do you think about charging any- 
body with being a Communist and then just dropping the charge 
without any apology, without any explanation? Do you think that 
is good procedure’? Would you do that? 

Mr. McConnavouey. No, I don’t think it is good procedure. 

Senator Kreravuver. Well, would you do it? 

Mr. McConnavucuey. No. 

Senator Krerauver. When you see it being done around you why 
don’t you do something oer it? 

Mr. McConnavcuey. I didn’t know it was done. 

Senator Krrauver. Well, are you going to look into it, and I would 
at least like to know for my own personal information the general 
attitude on this, whether you think the Commission did the right 
thing in not complying with the letter. 

Senator Bricker. Mr. Chairman, let me now suggest that this case 
is now pending and will come before the Commission. If he is Chair- 
man, he will have to take such action as the law requires, he thinks 
appropriate, and the Commission wants to take. I do not know 
whether groundwork is being laid here to disqualify this nominee or 
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not. But certainly it is unfair for a member to come in here before 
this committee, a Member of the Senate—I am not objecting to it 
because I agreed to it—and start asking this witness about cases that 
are now pending before the Commission in which he has said that he 
has no information and in which he is prohibited by the law from get 
ting information. 

| think it is an unfair line of questioning. 

Senator Krravuver. I resent the statement of the Senator that it is 
unfair. 

Senator Bricker. Well, you can just go ahead and resent it, as far 
as IT am concerned. It stands on the record, and I will still say it 

Mr. Krerauver. Well, I do resent it. [am asking about procedures. 
(nd I think it is in the public interest. I am not asking about any 
matter as to the merits of the case. I am asking about the procedures 

in getting to the case, and I think the — lic has a right to know what 
his attitude is. I do appreciate the courtesy of the chairman of the 
committee in letting me come in here. I have no purpose of trying to 
disqualify anybody. I am engaging in a controversy with my col- 
league from Ohio 

Senator Bricker. It isn’t a matter of controversy. It is a matter 
of what is proper and right. 

Senator Krrauver. I do think it is important to know whether this 
present Chairman of the Commission is not under some responsibility, 
even though he came in after the letter had been written and received, 
to try to see that the responsibility of the Chairman was carried out. 

Senator Bricker. Well, he has already testified here. If you heard 
the rest of the testimony—and I appreciate the circumstances that 
you couldn’t—he has already stated that he has asked the Federal 
Communications Commission Bar Committee to assist and that he 
will lay down procedures for the conduct of hearings, which is within 
the province of the Commission, and that those rules and procedures 
must be rigidly followed in the future. 

There has been no definite rule of procedure in the hearings by the 
examiners over there. As I say, after a case is started, they are com- 
pletely isolated and they can’t do much about it. I think he has thor- 
oughly answered the question insofar as he is competent to answer it. 

Senator Krrauver. I am sorry if I missed some of the previous 
colloquy, but I just could not be here, and I am sure the Senator 
understands. 

Senator Bricker. I appreciate that. 

Senator Krravuver. I am glad to hear about these rules of pro- 
cedure. You have been Chairman since November. What rules of 
procedure have you gotten up ? 

Mr. McConnaucuey. I have asked the Federal Communications 
Bar president to appoint a committee, and with the committee of our 
Commission, to establish a manual of procedure in cases for a guide. 

Senator Krravuver. You asked who to do that? 

Mr. McConnavauey. I asked the president of the local Federal 
Communications Bar to appoint a committee to work with a com- 
mittee of the Federal Communications Commission in setting up a 
manual of practice and procedures before the Commission so we would 
not have this uncertainty. 

Senator Krerauver. I am sorry, but who is it you asked to do that? 
Who did you ask to do that ? 
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Mr. McConnavucury. The president of the FCC Bar here. I can’t 
think of the man’s name at the present time—Welch. No; not Welch, 
the man that came after that—Percy Russell. 

Senator Kerauver. Did you write him a letter ¢ 

Mr. McConnaveéiry. No. I asked him to come into my office and 
he has appointed a committee. 

Senator Krratver. In the meantime, don’t you think some interim 
rules of procedure might have been put into effect by you, particularly 
in view of these hearings that have been going on to try to see that 
people have some principle sto go by Y H: ave you put in any rules ot 
yrocedure since you have been there ¢ 

Mr. McConnavucuey. No. 

Senator Krrauver. I think it is important also, the question I asked, 
and I wanted some information as to what your attitude was going to 
be, whether it is fair and whether you are going to do it, or permit it 
to be done when you become Chairman, to charge a person with a 
heinous crime and then, without any explanation, w vithout any apology, 
drop that, even though the charge has been made and he may have 
suffered a great deal of damage. 

Mr. Moti ONNAUGHEY. I think that is an extremely serious thing to 
do and I personally would not sanction such procedure. 

Senator Kerauver. I was interested in what you said a while back, 
this morning, Mr. Connaughey, about newspapers having television 
stations. I know I am not opposed to some newspapers having tele- 
vision stations or radio stations. but, as I understood your testimony, 
you said you would a little bit favor a newspaper having a television 
station over the other applicants. 

Mr. McConnavucuey. No, no. 

Senator Kerauver. Didn’t I understand that to be your testimony / 

Mr. McC ONNAUGHEY. No. 

The Cuatrman. He testified to the effect that a person owning a 
newspaper wouldn’t necessarily be a disqualification for a television 

radio station. 

Senator Keravuver. I understood you to say, in response to a ques- 
tion by Senator Daniel, of Texas, not only would you see that if they 
owned a ne wspaper they would be equi ally considered, but because of 
their experience with the newspaper you would be inclined to favor 
a little bit the newspaper 

Mr. McConnavcuey. No, I would not favor the newspaper. If you 
got that impression, it was wrong. I stated it wrong, we will say 

Senator Kerauver. We will say for the record. 

Senator Bricker. Well, let him conclude his sentence here. 

Mr. McConnavucuey. I certainly would think that could be a favor- 
able factor with reference to their experience. To me, that is just 
commonsense. 

Senator Kerauver. That would be a favorable factor, then. If 
there are two applicants, one a newspaper and the other just an in- 
dividual, would you favor the newspaper ? 

Mr. McConnavueuey. No, not necessarily. 

Senator Krerauver. Well, do you think that the fact that they had 
run a newspaper would be a point of experience that would cause you 
to look with more satisfaction upon them than on the other individual 7 
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Mr. McConnavuacuey. It could be or could not be. It would depend 
entirely on each individual case, entirely on the circumstances sur 
rounding each individual case. 

Senator Krrauver. It seems to me that a very important policy is 
involved in this, as a media of communication; I can’t think of any 
thing more important than the greatest diversity possible in the owner 
ship and control of our media of communication. 

Mr. McConnavuGuey. | agree with you on that. 

Senator Kerauver. | think that when a newspaper in a city or tow 
has the only press there or subst: intially controls it, that 1t is not LOoOoU 
publ policy to also give them the medium of communication of the 
air, 

Mr. McConnavguey. I think that has generally been the feeling 
of the Commission. 

Senator Krrauver. Is that your feeling? 

Mr. McConnaucuey. Yes, under the example that you gave. 

Senator Keravver. Don’t you think this concentration and monop 
oly in communications has already gone to a pretty alarming extent 

Mr. McConnavucney. It may have. 

Senator Kerauver. Have you studied the matter of the number 
of independent stations that have been bought up by groups, as to 
whether we are getting to a monopoly position or not 4 

Mr. McConnaucuey. No. 

Senator Kerauver. You have been there since November and you 
haven’t even studied that, Mr. McConnaughey / 

Mr. McConnavuGuey. That is right. 

Senator Krerauver. Well, are you going to study it / 

Mr. McConnavucuey. Why, certainly. 

Senator Kerauver. Don’t you think that is important enough for 
you to have given some consideration to whether there are too many 
getting into one hand or a few hands or not? 

Mr. McConnaveuey. I think the Commission is going to take that 
up. I believe it has been suggested by this committee, and I think the 
Commission is going to take that matter up and make a study of it. 

Senator Krerauver. I know, but I am asking you what you have 
done about it. 

Mr. McConnaveuey. Yes, I am going to, too. 

Senator Kerauver. When are you going to? 

Mr. McConnaueuey. I am going to report to this committee with 
reference to such matters. 

Senator Keravuver. I know, but has it caused you any alarm up to 
the present time? 

Mr. McConnavucuey. No, no alarm. 

The Cuarrman. I think we will suspend here at this point. 

Senator Krravuver. I am just about through. 

The Cuarrman. All right. 

Senator Kerauver. I know you weren’t on the Commission at the 
time this matter came up, but you were there to vote against the mo- 
tion for reconsideration, but my attention has been called down in 
Florida to the Pinellas Broadcasting Co., which I think was an ap 
plication owned by a St. Petersburg newspaper interest, where the 
applicant that got it only had 2 percent local ownership. 

Did you t ake that into consideration when you voted for the motion 
for reconsideration? Do you recé all that case? 
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Mr. McConnavueney. I do not recall. 

Senator Krerauver. You do not recall that you voted against the 
motion to reconsider ? 

Mr. McConnaveéney. No, because I have passed on twelve-hun- 
dred-and-some matters in the 4 months I have been there. There have 
been some 1,226 matters come before the Commission. 

Senator Krravuver. This is a matter of the Pinellas Broadcasting 
Co., which is affiliated with the ownership of the St. Petersburg Times, 
and the other was in connection with the Tampa Tribune. You do 
not recall that / 

Mr. McConnaveney. In the Tampa Tribune case I think I voted 
with the majority of the Commission, that the Tampa Tribune should 
be @iven the grant. I believe _ at is correct. 

Senator Kerauver. Well, they are good people, but did you go into 
the matter of whether they were local ownership or not? 

Did you go into the matter of whether they lived there or not? 

Mr. McConnavueuey. I do not remember all of the details, all of 
it. All I can say is we felt they were the best qualified people to 
have the grant and that is the reason the Commission gave them the 
grant, taking all of the factors into consideration. 

Senator Kerauver. You do not recall that the Commission had 
just taken the other position sometime grerane sly, do you? 

Mr. McConnaveuey. I do not know what, I didn’t know they had 
taken the contrary position ¢ 

Senator Krrauver. Well, it looks like you have better recollection 
of cases like this. 

Mr. McConnavucuey. That they have taken a contrary position 
in that case ? 

Senator Krrauver. Whether they had or not. 

Mr. McConnavauey. I didn’t know whether they had. 

Senator Keravver. Isn’t that an important consideration ? 

Mr. McConnaveney. I don’t know whether they had and I don’t 
think they had. 

Senator Keravuver. I asked whether that was an important con- 
sideration, whether they were reversing themselves or not. 

Mr. McConnavucuey. Certainly, it is a consideration. 

Senator Kerauver. But you do not remember ? 

Mr. McConnavueuey. I do not know that they reversed themselves 
in that case. 

Senator Keravuver. I believe that is all. 

Senator ScnHorrret. Mr. Chairman, I would like to correct the 
record on one point. I know Senator Kefauver does not mean to have 
the record stand, because some of us sat here at the time Mr. McCon- 
naughey previously testified before this Commission. He was open, 
forthr ight, and I don’t know of one single instance in which a ques- 
tioner hi ad a hard time dragging the facts out from the witness here. 

I wanted the record correct in that fact. 

Senator Krrauver. I was just speaking for myself. 

Senator Scuorrre.. I understand that, but I want the record to 
show that the Senator from Kansas was here present at all of these 
times and I think the record will bear me out that he was forthright 
in all of his questioning and that he did not prove to be an unwilling 
witness, if you can classify him as a witness 
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I think there is an erroneous impression left here that some of this 
stuff had to be dragged out of this man. That was not the case. 

Senator Kerauver. It seemed to me I had some trouble getting 
some of the information. 

Senator Scuorrret. I don’t wish to engage in any argument with 
the Senator from Tennessee, but I merely wish to say, on the basis 
of the previous record and the testimony on that record, it simply 
does not leave the record in that state of affairs. 

Senator Krrauver. I suppose the record will speak for itself and 
maybe different attitudes toward different people. 1 have no ill will 
toward Mr. McConnaughey, I just wanted to find out the matters 
that I have been interested in, and I appreciate the courtesy of the 
chairman in letting me come here and ask some questions. 

Senator Scuorrret. The only thing I had reference to was the 
statement that was made by the Senator from ‘Tennessee, as I under- 
stood it, that he had difficulty in dragging this information out, which 
was not the case. 

Senator Kerauver. Well, I will say, in reading the record, and I 
have read it, that it appeared to me that the Senator from Oklahoma, 
in asking about his former representation, that Mr. McConnaughey 
was not immediately forthright in his answers to those questions 
about his representation. 

That is a matter that the Senator from Oklahoma could better 
state, but it seemed to me there had to be several questions asked 
before we finally got the answer, that while he hadn’t represented 
A. T. & T., he represented one of its subsidiaries, or one of his 
associates, 

Senator Monroney. Since I have been dragged into this, the record 
speaks for itself on page 14, and personally, | was somewhat disap- 
pointed with the lack of volunteering of information, I would say, 
on this matter. Perhaps my question was not stated specifically. I 
referred to the American Telephone & Telegrapli Co., if he had num- 
bered them among his clients at any time anywhere. 

Later, in answer to subsequent questions, he testified that he had 
represented the Ohio Bell Telephone Co., although the Ohio Bell is 
a wholly owned subsidiary of A. T. & T., and 1 must admit I was 
frankly disappointed, as I reread the record, that in some way this 
was not volunteered to the committee. 

Senator Krrauver. That is what I had reference to. 

The Cuatrman. I have a letter here from the junior Senator from 
Oregon, Mr. McConnaughey. Maybe I should not burden you with 
this, but he has called me again, and this is typical of the del: ays. It 
says the Federal Communications Commission received an applica- 
tion on November 15, 1954, and determined on February 15, 1955, 
that the applicant—it is an applicant for moving a radio transmitter 
in Bend, Oreg.—that the application was inadequate. 

The city has not yet been notified of the Commission’s determina- 
tion, and there has been a 93-day delay, and they want to know what 
is the matter. 

Mr. McConnavuauey. We will check into it. 

The Cuatrman. I think, instead of sending this to you, I will 
deliver it to you personally. 

Mr. McConnaveney. Thank you. It shall be answered imme- 
diately. 
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The CuatrmMan. Any further questions / 

Senator Monronry. Are you about to close ¢ 

The CuamrMan. Yes. 

Senator Monroney. I repeat one line of questioning: I will try 
to be as brief as possible, that we had when we were here before to 
determine if your answers were the same as in the previous hearings. 
Io you remember, we talked to you about civil service, about pro- 
motion of qualified personnel that had civil service / 

Mr. McConnavauey. Yes, sir. 

Senator Monronrey. And about bringing people in from the outside 
to take highly technical jobs. Would you care to give the committee 
your ideas on the observation of and living up to civil-service laws? 
~ Mr. McConnaveury. I would be very happy to, Senator. I am 
glad you asked me that question, because I am a strong believer in 
civil service and in recognizing people, and since I have been here I 
have put Colonel Cunningham, who 1 S i. long- time Cc ‘vil- service em- 
ployee, head of the hearing examiners, od in those positions which 
are under C1\ il service | have no idea ot doing anything but abiding 
by all of the rules of civil service, and the positions which are in the 
excepted category may be filled by other qualified persons. 

Senator Monroney. I am somewhat disturbed by reports that I re- 
ceive, howeve 1. that the boards who used to accept applications from 
all lawyers, regardless of political affiliation, who used to study their 
background, their education, their qualifications, and approve a list 
of qualified lawyers on a nonpolitical basis is no longer a part of the 
machinery of the Federal Communications Commission. 

Mr. McConnaveuey. I do not know anything about that. 

Mr. Baker. I would like to speak on that. L am General Counsel 
of the Commission. [am Chairman of that Board. Since I have been 
at this Commission we have processed over 650 applications. There 
are five individuals who are lawyers of the Commission who process 
that, and to my knowledge there was no consideration given to politi- 

cal clearance on any job in that matter. A registration was set up, and 
1 think something like 60 lawyers were hired during the last 18 months 
of that register. 

To my knowle ~dge, all of the lawyers that have been hired have been 
hired off that register. 

Senator Monroney. [ am glad to get that, because my information 
was that that Board was no longer operative, and I felt that it was 
operating in the same way, under the same rules, and under the same 
qualification requirements that it has in the past. 

Mr. Baker. They are operating under the standards set and which 
I have followed. They were set before I came to the Commission. 

Senator Monroney. I appreciate getting that information. I am 
glad to have the record so stand, and you are not. requiring or submit- 
ting to the National Republican Committee or political committee the 
names of those within your organization under civil-service status 
when promotions come up. 

Mr. McConnaveuey. I should say not. 

Senator Monronrey. And you would not do so? 

Mr. McConnaveury. Why, certainly not. 

The Cuamman. Any further questions? Thank you, Mr. McCon- 
naughey. 

Mr. McConnavenry. Thank you, sir. 
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The CiairMan. We appreciate your coming. 

There is one more witness to be heard, Joseph Selly, president. of 
the American Communications Association. I am just wondering 
whether the committee wants to hear him?’ Can you be brief on tlis 
matter? How long are you going to take / 

Mr. Sevry. It will not be necessary to read my statement if you give 
me about 10 minutes to summarize it. 

The CHairnmMan. We will ceive you 10 minutes. I believe you appre 
ciate that because it is so late. 

Mr. Setity. Yes: | would ask that my written statement be incor 
porated into the record. , 

The Cuamman. Yes; the whole statement will be put in the record. 

(The statement is as follows :) 


STATEMENT PRESENTED ON BEHALF OF THE AMERICAN COMMUNICATIONS ASSOCIA- 
rION BY JOSEPH P. SELLY, PRESIDEN1 

American Cotmmunications Association is a trade-union organization which 
represents employees of Western Union Telegraph Co., RCA Communications, 
French Cables, Western Union Cables, and a number of radio broadcast com- 
panies mainly in New York and Philadelphia. ACA has held contracts with 
these companies for periods up to 20 years. 

ACA has appeared on numerous occasions during these years before cémmit- 
tees of the Congress on matters affecting the communications industry and the 
employees it represents. ACA has also appeared before the Federal Communica- 
tions Commission on all matters affecting the membership it represents 

In its consideration of the qualifications of Mr. MeConnaughey to serve as a 
member of the Federal Communications Commission, we would urge that the 
committee take into account the following considerations: 

(1) The Federal Communications Commission is an agency of government 
charged with an extremely important area of responsibility for the protection 
of the public interest. Since it regulates issuance of licenses to radio stations, 
the rates of common carriers, their accounting and other practices, and in- 
numerable other activities of all communications media, it obviously is in a posi- 
tion to affect the public interest for good or evil. 

Under the statute establishing the Federal Communications Commission, the 
Communications Act of 1934, title 1, section 1, describes the purpose of the act 
as follows: 

“For the purpose of regulating interstate and foreign commerce in communica- 
tion by wire and radio so as to make available, so far as possible, to all the 
people of the United States a rapid, efficient, nationwide, and worldwide wire 
and radio communication service with adequate facilities at reasonable charges, 
for the purpose of the national defense, for the purpose of promoting safety of 
life and property through the use of wire and radio communication, * * * there 
is hereby created a Commission to be known as the ‘Federal Communications 
Commission,’ which shall be constituted as hereinafter provided, and which shall 
execute and enforce the provisions of this Act.” 

The powers given to the Commission to carry out these stated purposes are 
extremely broad. Since the exercise of the broad powers granted the Commis- 
sion can and do affect every conceivable important phase of business activities, 
educational activities and the national defense, the committee, it seems to me, 
will want to exercise great care in determining who should exercise these powers 
as a member of the Commission. 

We recognize that the present nominee, Mr. McConnaughey, cannot be held 
responsible for actions of the Commission which were taken prior to his service 
on the Commission. However, in the light of the fact that he will cperate in an 
area heavily charged with the public interest, and since existing policies and 
rules have a continuing effect, we believe it is relevant to learn from him his 
attitude on policies or rules already established by the Commission as well as 
those which may arise in the future. 

(2) Congress, in passing the Communications Act of 1934 and in amendments 
since that time, has underlined an extremely important principle which is not 
only generally applicable but is made specifically applicable to the communica- 
tions industry. That is the principle expressed in the antitrust, antimonopoly 
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Statutes to protect the public against monopolies in restraint of trade. The Con- 
gress took these extraordinary precautions, we may assume, because they were 
aware of the potential danger in the creation of monopolies in an industry 
which would control the transmission of intelligence, the exchange of informa- 
tion, and the dissemination of ideas. The Congress expressed that concern 
by writing into the Communications Act section 313, which makes all antitrust 
laws specifically applicable to the communications industry, and which permits 
the revocation of a license in any case where the licensee is found guilty of the 
violation of the provisions of the laws “relating to unlawful restraints and 
monopolies and to combinations, ‘contracts, or agreements in restraint of trade.” 
Congress further expressed its concern to protect the public against the en- 
croachment of monopolies in this field by providing in section 314 that radio- 
telegraph and cable operations shall not be combined so as to lessen competition 
or restrain commerce. 

Throughout the act there is evidence that Congress felt that extraordinary 
safeguards were necessary to prevent the establishment of monopolies in the 
field of communications and to place upon the FCC the responsibility to regulate 
in the public interest. 

Unfortunately the recent history of the Commission is far from reassuring in 
regard to the protection of the public from the trend toward monopoly in this 
industry. In the light of this record, which we shall document, we think it is 
appropriate to inquire of the nominee what his attitude has been and is on the 
question of monopoly in any branch of the communications industry and, further, 
what there is in the record of his actions in the past which bears on this issv 


THE COMMISSION’S ATTITUDE TOWARD MONOPOLY 


Recently the chairman of this committee released a report dealing with the 
UHF problem and television network problems. That report indicated the 
dangers of monopoly control of the television medium, and it naturally referred 
to the role of the Federal Communications Commission as the regulatory agency. 
The Plotkin report cites the section of the Communications Act which gives the 
FCC the authority and responsibility to preserve free competition and remove 
artificial restrictions on competition in the field of communications. We shall 
comment later on the VHF—VHF controversy. 

In spite of the fact that the Commission has the power and responsibility to 
act against the restriction of competition, the Plotkin report indicates that they 
have failed to exercise their powers to protect the public. He urges, therefore, 
that the Department of Justice also be brought into the picture, and he draws 
a sharp indictment of the Commission’s failure to protect the public against 
encroachment of monopoly, in these words: 

“However, the fact remains that the Department of Justice has an inde- 
pendent responsibility with regard to the enforcement of the antitrust laws in 
the broadcasting field, and the Department cannot assume that the Commission 
is taking all necessary and appropriate action. Quite the opposite conclusion 
might well be drawn.” [My italics.] 

An examination of the record of the FCC over the past several years will 
reveal that the Commission’s laxity in connection with enforcing the Com- 
munications Act and protecting the public against monopoly encroachments 
is not confined to the television industry but is characteristic of the FCC’s con- 
duct in every field of communications over which it has jurisdiction. 


MONOPOLY TRENDS IN THE TELEGRAPH INDUSTRY 


On June 16, 1942, the Senate Committee on Interstate and Foreign Commerce 
recommended adoption of S. 2598 permitting a merger of Western Union and 
Postal Telegraph, thus creating a monopoly in the landline telegraph industry. 
One of the major justifications given for relaxing the antitrust laws and the 
prohibition against merger contained in the Communications Act was that this 
particular monopoly was necessary “so that more adequate service may be 
rendered areas and communities which do not presently enjoy such service.” 

In the congressional debate, many Congressmen and Senators indicated that 
while they were generally opposed to monopoly, they would support this par 
ticular merger only because the merged company would be subject to strict 
Federal regulation by the Federal Communications Commission, and that the 
public interest in improved service, greater availability of service, and lower 
rates would thereby be guaranteed. In its order permitting consolidation of 
Western Union and Postal Telegraph on September 17, 1943, the Federal 
Communications Commission included the following: 
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“Opportunity will thus be afforded for the opening of new offices in areas 
which are not now covered. * * * The financial position of the merged com- 
pany will be stronger than that of the merging companies and the merged 
company will therefore better be able to take the steps necessary to provide 
better service at reduced cost to the public.” 

What has the Commission done to miuike good the mandate of the Congress 
and its own promises? Instead of reduced rates and improved service to more 
communities, we have a record of FCC collaboration with the monopoly in 
raising rates, curtailing service to thousands of communities, and deterioration 
of service to the public. 

In the 10 years following the approval of the merger, 13,992 telegraph offices 
were shut down with the approval of the FCC, Incidentally, it should be noted 
that the Commission has held no hearings on these curtailments of service to 
communities since 1947 despite the fact that hundreds of offices are closed 
each year. 

On service to the public, the President’s Communications Policy Board in its 
report of 1951 quoted the majority of business users questioned as stating that 
“they had observed a definite deterioration in the quality of service since that 
(domestic telegraph) merger.” And, finally, the creation of this monopoly 
resulted in the loss of approximately 30,000 jobs to skilled workers 


MONOPOLY TRENDS IN INTERNATIONAL COMMUNICATIONS 


In this section of the communication industry, as in telegraph, the Commis- 
sion has encouraged, rather than discouraged, monopoly trends. 

On April 13, 1948, American Communications Association filed a complaint 
with the Commission against American Cable & Radio and its operating subsidi 
aries in which we alleged that the three operating subsidiaries had merged 
certain of their operations, including a merger of the operations of Mackay 
Radio and All American Cables. We pointed out in our complaint that such 
actions were in violation of the Communications Act of 1954 and, in particular, 
of section 314 of the act. On this occasion, in direct contrast to our usual 
experience, the Commission did hold a hearing on our petition. The Commission 
in its findings admitted that section 314 prohibited common ownership or control 
of cable and radio facilities where such ownership, control, or operation may be 
“to substantially lessen competition.” It then proceeded to write a 73-page 
document in which, by tortured logic, it found that the ownership, control, 
and operation of both cable and radio companies within the American Cable 
& Radio system did not constitute a violation of section 314 of the act. Such 
a finding could only be based on a strong bias in favor of monopoly and against 
the preservation of competition between cable and radio. 

In a recent hearing before a trial examiner appointed by the Commission, this 
same tendency to encourage monopoly in the international communications field 
was manifested to an unusual degree. In that hearing the trial examiner went 
outside the scope of the hearings to encourage the communications companies to 
negotiate a merger which currently is in violation of the law. This attitude was 
condemned even by counsel for the Common Carrier Division of the Federal 
Communications Commission. But we have seen no indication that the Com- 
mission itself expressed any disapproval of the actions of the trial examiner. 


MONOPOLY TRENDS IN THE TELEVISION INDUSTRY 


When the Federal Communications Commission handed down its order per- 
mitting the establishment of UHF satellite and budget stations, it took another 
step in the direction of encouraging monopoly. In that order it indicated that 
it would waive the provisions of section 3.636 (a) (1) of the rules, the duopoly 
rule which forbids common ownership of stations serving substantially the 
same area. 

The whole question of the dangers of monopoly control of the television indus- 
try and the relation of ultra high frequency operations to this problem has been 
dealt with at length in the Plotkin and Jones reports. The additional point 
which we wish to make here is that it was the affirmative action of the Com- 
mission in promulgating the rule referred to above which gave encouragement 
to the further intensification of control by the major networks. Here again, 
as in the telegraph and international communications field, we have an example 
of the Federal Communications Commission actively encouraging monopolistic 
practices in the industry. 
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We note from a reading of the hearings of November 9, 1954, before this com- 
mittee, that the committee is interested in Mr. McConnaughey’s attitude toward 
the mixing of UHF and VHF stations in any community. We assume the com 
mittee will also be interested in his attitude on the Commission’s rule permitting 
the establishment of UHF satellite and budget stations. 


MONOPOLY TRENDS IN THE BROADCAST INDUSTRY 


At this date there is no need to demonstrate the superiority of FM as a medium 
of aural broadcasting. Both the FCC and the broadcasting industry have ac- 
knowledged the advantages to be obtained by the use of FM over AM, in that FM 
is being used as the medium for transmitting the audio portion of all TV pro 
grams in this country In spite of its superiority, FM broadcasting has seriously 
declined in the last 6 or 7 years. 

The responsibility for choking off a medium which can make a positive con 
tribution to lives of millions of Americans rests first with the monopoly control 
of the broadcast industry and second with the FCC, which has been subservient 
to these monopoly interests 

That FM broadcasting is not in a healthy state is amply demonstrated by the 
following table listing the number of AM and FM broadcast stations in the 
United States over a period of years (the figures were supplied by the FCC and 
published in the Broadcasting Yearbook which was released in February 1955) : 


AM FM 
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Contrast the steady increase in the number of AM broadcast stations with rapid 
deduction in the number of FM during the past 9 years. Note that in spite of 
competition from TV operations the number of AM broadcast stations has grown. 

The two basic actions on the part of the FCC that were primarily responsible 
for the decline of the FM broadcast industry are: 

(1) The shifting of the FM band from 42 to 50 megacycles to SS to 108 
megacycles. 

(2) Permission to simultaneously program on AM and EFM. 

By shifting from the 50 megacycle band to the 100 megacycle band (on June 
27, 1945), the FCC reduced the service area of FM stations (according to many 
authorities including Major Armstrong, the inventor of FM), rendered useless 
thousands of FM sets and created a situation where neither the public nor the 
receiver manufacturers had any confidence in the stability of standards for FM. 
Therefore the public was reluctant to buy, and the manufacturers had a plausible 
reason for not venturing to manufacture. (Actually. the maximum number of 
sets manufactured with FM bands was 10 percent of the total.) 

However, even more important than the disastrous frequency shift was the 
decision of the FCC to drop its antimonopoly requirement of separate program 
ing for FM. The effect of this move is summarized in the table above. The 
reason: with the same programs available on AM and FM, the incentive on the 
part of the public to buy an FM receiver was reduced. In addition, no independ 
ent FM operation could compete with the costly type of programing put out on 
FM by the networks and big independents. 

Of course, now that FM has been effectively debilitated, many of the larger 
independents and many network affiliates have ceased simultaneous operations 
and surrendered their FM licenses. 

It is interesting to note the similarity of the decline of FM and the current 
plight of UHF. 


ADDITIONAL MONOPOLY PROBLEMS IN BROADCAST AND TELEVISION 


There is an additional field relating to the question of monopoly control in the 
broadcast and television industry which we believe is relevant to this hearing. 
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That is the substantial control by the two major networks, NBC and CBS, of the 
manufacture and sale of records. This issue was touched upon in the report on 
chain broadcasting by the FCC in May 1941. in a section carrying the additional 
views of Commissioners T. A. M. Craven and Norman 8. C 


‘ ase. They indicated 
that in the course of the hearings there had been complaints that the control of 
record companies by the networks gave them au unfain | 
They continued by suggesting that this is outside the jurisdiction of the Com 
mission and the complaint should be directed to the Federal Trade 


We do not know of any action which has 


competitive advantage 
Commission 
heen taken by either the FCC or the 
Federal Trade Commission on this mnatter since that time. 

In addition to the question of manufacture and sale of records by the network 
companies and its effects on monopoly control, there is the question of the manu 
facture and sale of television and radio equipment by some of the networks. 
A network which has its main investment and interests in VHF channels could 
contribute to the stifling of the UHF channels by refusal to manufacture UHF 
receiving equipment. 

We would suggest that the attit 


ude of the nominee be ascertained on the ques 
tion of the propriety of the same parent corporation operating a network and 
engaging in manufacture of radio equipment and records. 


SUMMARY ON MONOPOLY 


As we can see from the above, the Federal Communications Commission has 
over the past several years ignored the statutory requirement that it protect the 
public interest against the encroachment of monopoly and that it guarantee free 
colnpetition in the Communications industry. On the contrary, it i 


viven aid and encouragement to those corporate interests which have been mov 


has actively 


ing in the direction of monopoly control in every section of the communications 
industry. 
It would seem to us that the attitude of the nominee on these questions, and 


appropriate guaranties that if approved he will move to reverse this promonop- 
oly trend in the FCC, should be thoroughly explored by the comnnittee 


ADDITIONAL FUNCTIONS OF THE FCC oN WHICH THE ATTITUDE AND BACKGROUND 
OF THE NOMINEE Snovu.tp Be EXAMINED 


EXPANSION OF SERVICE TO TILE PUBLI¢ 


In the telegraph industry, as we have indicated above, the Commission has 
pursued a policy of complete subservience to the wishes of the telegraph monopoly, 
Western Union, by approving wholesale elimination of telegraph services to 
thousands of communities. In an attempt to put ashalt to this policy which 
is in direct violation of the mandate of Congress, the American Communications 
Association petitioned the FCC to adopt a rule which would, at the very least, 
give the people in a community an opportunity to show why services should not 
be eliminated. Our proposed rule would require public hearings where sub- 
stantial protest was voiced by the community against curtailment of service. 
Incidentally, a very sizable group of Congressmen and Senators supported our 
request for a hearing on this rule. The Commission rejected the idea of a full 
dress public hearing bift instead granted a brief oral argument. Subsequently 
the majority decision of the Commission rejected all the important proposed 
safeguards and adopted for face-saving purposes two relatively unimportant 
provisions for notice to the public. 

On this occasion, as on many others where the public interest was ignored by 
the Commission majority, a powerful dissent was filed by Commissioner Frieda 
Hennock which read in part as follows: 

“The Western Union Telegraph Co. has for several years engaged in a vast 
program of service curtailment throughout the country. Between December 
1949 and December 1953, 596 company-operated offices were closed. During 
the same period the number of agency-operated offices decreased by more than 
4,200. In 1953 alone the number of Western Union offices of all kinds decreased 
by 1,069. Applications for curtailment of service are still coming in at the rate 
of approximately 900 a year. 

“The great bulk of the individual applications are disposed of without field 
investigations, on the basis of criteria established in the rules. There are, 
however, relatively few on-the-spot investigations even in these types of cases 
which are not governed by fixed criteria. During the first 9 months of 1954, in 
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105 such cases (formal applications not including the conversion of company- 
operated offices to agency-operated offices), field investigations were conducted 
in only 5 cases. 

“No hearing on a Western Union application requesting reduction of service 
has been held since 1947. The last investigation into the overall policy question 
involved was conducted early in 1947. 

“In these circumstances, I do not think that the Commission can appro- 
priately deal with the question of continued curtailment on this large scale 
solely on a case-by-case basis. Much more is at stake than the individual in- 
terests of local communities. Without a broad-scale review of the extent of cur- 
tailment embraced within the entire curtailment program of Western Union, 
past and future, it seems to me the Commission risks the position of one who, 
in the familiar analogy, cannot see the forest for the trees. Such an appraisal 
of the overall curtailment program would provide a basis on which to evaluate 
the broad effect of the curtailment which is now being dealt with piecemeal. 

“Another aspect of service which, in my opinion, should be fully investigated 
is the form in which messages are delivered. I think the Commission should 
obtain complete information concerning the extent to which messages are de- 
livered by telephone instead of in writing, and it should determine the extent 
to which the continued curtailment program may further substitute telephoned 
deliveries for delivery for written messages. The Commission should also take 
steps to insure that the public is adequately informed when messages will be 
delivered over the telephone instead of in written form. 

“The alternative to a broad-scale review at this time is to permit Western 
Union to continue the present process of gradual erosion of service without clear 
appreciation of the net effect which this process will ultimately have over the 
country.” 

We believe that the attitude of the nominee toward the question of curtailment 
of telegraph service to communities is relevant in the deliberations of this com- 
mittee, and we believe it would be interesting to know his reaction to the warning 
sounded by Commissioner Hennock against the effects of this policy of ‘‘erosion ;” 
and, finally, we would be interested in learning his attitude toward Commis- 
sioner Hennock’s proposal for a thorough broad-scale review of the curtailment 
program of Western Union. 


THE RELAXATION OF TECH NICAL STANDARDS IN THE BROADCAST INDUSTRY 


In July 1953, at the request of the National Association of Radio and Tele- 
vision Broadcasters, the Federal Communications Commission adopted the rule 
Which, for the first time in the history of the industry, permitted the unat- 
tended operation of broadcast transmitters. 

The American Communications Association opposed this rule and asked for 
a public hearing. We examined the FCC docket and found that hundreds 
of individuals and many organizations opposed the adoption of this rule. In 
spite of this broad opposition, public hearings were refused by the FCC. Our 
opposition to the rule was based on the fact that remote control would inevitably 
mean an increase in the number of technical failures and the length of time 
that stations would be off the air. 

In addition, we pointed out the obvious danger of unattended operation of a 
transmitter station with its high-voltage equipment. Incidentally, recent press 
reports tell of the destruction by fire of such an unattended transmitter station. 
From the point of view of the “Conelrad” system of security to prevent enemy 
aircraft from using broadcast transmitters as radio beacons, the existence of 
unattended transmitters obviously weakens the “Conelrad”’ system. Finally, 
the adoption of the FCC rule permitting unattended operation of transmitters 
has meant the loss of thousands of jobs to skilled technicians. 

The American broadcasting industry in the past has been able, with consider- 
able justification, to boast of its high technical standards. These standards 
have made the American broadcasting industry the most efficient in the world. 
The FCC rule for the relaxation of standards is a serious threat to the public 
interest and to the industry itself. 

We would be interested to know the attitude of the nominee on this question. 


THE RATE PHILOSOPHY OF THE COMMISSION 


One of the most important functions of the Commission is the setting of 
reasonable rates for communications services. The record of the past several 
years will show that the Commission has almost uniformly granted whatever 
rate increase has been requested by the carriers without any public hearings. 
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In most cases the carriers file their tariffs and the Commission merely approves 
them without any public hearing. In one case, where the issue was brought 
to the attention of the public, it was because of the vigorous dissent by Com 
missioner Hennock. That was the case on October 1, 1953, when the FCC ap 
proved an increase in the tariffs filed by the Bell Telephone System for inter 
state rates which cost the American public an estimated $65 million annually. 

We do not here go into the question of the merit of any of the numerous rate 
increases which have been granted. We merely suggest that in this, as in 
other matters regarding the protection of the public interest, the Commission 
has seemed as unduly responsive to the problems of the carriers as it has been 
indifferent to the problems of the American public. 

We know that in his appearance before your committee on November 9, 1954, 
Mr. McConnaughey pleaded ignorance of some of the issues which were raised 
by the Senators. He attributed this to the fact that he had only been with 
the Commission for 1 month at that time. However, on the question of rates, 
I would assume from his testimony that Mr. McConnaughey does have a back- 
ground and experience which will enable him to testify as to his philosophy 
in regard to appropriate rates for communication services. We note that there 
was elicited from Mr. MeConnaughey the information that he did represent the 
Ohio Bell Telephone Co. (an affiliate of A. T. & T.) in rate matters before the 
Public Utilities Commission of Ohio. While we have no information on the 
specific position which he advocated for Ohio Bell, we believe we are safe in 
assuming that he was not advocating a rate cut. At any rate, it would be inter- 
esting to know his general philosophy on the proper rate of return to common 
carriers and on the question of whether or not such important issues as tariffs 
should not be subjected to public scrutiny through public hearings. 


FCC’S RELUCTANCE TO HOLD PUBLIC HEARINGS 


In discussing the FCC's reaction to monopoly, public service, rates, broadcast 
standards, curtailment of telegraph service, etc., we have had occasion to remark 
on the reluctance of the FCC to hold public hearings on these important issues 
In each case the FCC was petitioned not only by our organization, but on some 
occasions by hundreds of people in the coinmunity or in the area involved, 
to conduct such hearings. In one case, as noted above, several members of this 
committee expressed an interest in the question of public hearings on the cur- 
tailment of telegraph services to communities, 

The Commission’s cavalier attitude and its reluctance to subject its actions 
to public scrutiny have been commented on perhaps most dramatically by some- 
one who is in a good position to know the facts. We quote below once again 
from a dissenting opinion by Commissioner Frieda Hennock dealing with the 
failure of the Commission to observe due process on the important issue of 
the Commission's relaxation of the rule against monopoly: 

‘* * * this far-reaching change in a fundamental element of policy was pre 
sented to the Commission under a last minute addition to the agenda, without 
opportunity for the Commissioners to analyze its implications carefully in 
advance * * * no supporting staff studies or policy appraisals by the staff. 
Quite apart from the objectionable content of the policy, I find it noteworthy 
that this fundamental change was put through in haste and without following 
the usual procedure. 

“This hasty decision on a matter of fundamental importance was made with- 
out affording interested parties a prior opportunity to submit comments and ob- 
jections such as is normally afforded them in the rulemaking procedure.” 

We urge the committee to ascertain from the nominee his attitude on the 
need for observance of the appropriate procedures to guarantee their day in court 
to all interested parties in any important matter which is to be decided by the 
Commission. 

SUMMARY 


It may appear that much of the foregoing material represents an indictment 
of the Federal Communications Commission for its errors of omission and com- 
mission. If that is so, it is because the facts make it so. As we have indicated, 
we do not hold the nominee responsible for actions taken by the Commission in 
which he did not participate. We contend, however, that his attitude toward 
those actions is relevant to a consideration of his fitness for the important post 
to which he has been nominated. 
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Mr. Setiy. Because of the time limitation, Mr. Chairman, I will 
attempt to avoid repetition of points made by other witnesses, and to 
highlight some points which I think need emphasis and add some new 
points which have not been developed. I would call to the attention 
of the committee that both the chairman in his statement releasing 
the Plotkin report, and the former chairman, Senator Bricker, in his 
press interview, releasing the Jones report, sounded a serious warning 
about the dangerous encroachment of monopoly in television and 
radio. On this question, in the stipulation of the facts, in both the 
Plotkin report, and the Jones report, we have a bipartisan agreement. 
Although on conclusions there may be some difference, there is agree- 
ment on the fact that NBC and CBS do represent a dangerous threat 
of monopoly control of an industry that ought not to be monopoly 
controlled, that the F ha al Communications Commission has a se- 
rious responsibility in regard to regulation of that industry, and 
there is very serious, and I think thoroughly justified criticism of 
the Federal Communications Commission in Its failure to so admin- 
ister the law as to guarantee the protection of the public interest. 

I would say that both the Jones report and the Plotkin report make 
this point and substantiate it in their analysis. Now, I would have 
felt more reassured in hearing Mr. McConnaughey’s testimony 1f, 
like Senator Magnuson and Senator Bricker, he had been as unequivo- 
cal and specific in his opposition to the monopoly trends in the com- 
munications industry. It is true that like all of us he is against sin, 
and when he was asked whether he is against monopoly control, he 
said, “Of course not.” 

Senator Bricker. He said of course, he was. He said he was 
against monopoly control. 

Mr. Sevry. Correct, I am sorry, Senator. I mean he said “of 
course.” But we have a situation here where I do not think we have 
to rely upon a gener alization, a general statement about monopoly, 
because we have a whole series of acts, affirmative acts which have 
been taken by the Commission, which are being considered by the Com- 
mission, and which the Commission will consider in the future, against 
which we can weigh Mr. McConnaughey’s actual position on the. ques- 
tion of encroachments of monopoly, not only in TV and radio, but i 
telephone and telegraph and international communications. 

Now, [ am not going to labor the record with any further develop- 
ment about TV and radio because a creat deal has been said about it. 
I merely want to point out that for every example which has been 
given in the Jones and Plotkin reports of affirmative action by the 
Commission which encourages monopoly, which has encouraged 
further control by CBS and NBC of the TV spectrum, for every such 
eX: imple, I can give you and I have given you in my written st atement 
2 or 3 or 5 ex: umples of similar encouragement of monopoly by the 
same Federal Communications Commission in the telegraph industry, 
in the international communications industry, and in the telephone 
industry, and that has already been referred to. 

= the light of these and considering this Commission is required 

‘ law to regulate against monopoly, and I want to underline the 
Boe that I think was made in both the Jones and Plotkin reports, 
this Commission cannot be neutral on the question of monopoly. 
Unlike many statutes which set up Federal regulating agencies, this 
statute does not rely on the general prohibition of the antitrust statutes, 
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it specifically writes into the law a section saying all antitrust statutes 
shall be app licable, and it goes further than that. In each section of 
the law, in each title, there is specific prohibition against encourage 
ment of monopoly, establishment of monopoly trend; there are specific 
sections se tting down the rules that the Commission should have been 
following all of this time. 

Now, unfortunate ly, actions of the Commission that have been re 
ferred to, as I said, in both of these re ports, are multiplied when you 
examine these other fields of communications. Let me give you one 
example that I think is sufficient to illustrate the point and with which 
most of the Senators here are familiar, because most of you have com 
municated with my union expressing in one degree or another, support 
of our efforts to prevent the Federal Communications Commission 
from continuing its current policy of permitting abandonment of 
facilities by the Western Union Telegraph Co. to rural communities. 

Now, this is a policy in which you, Sen: sige Bricker, are interested 
not only from the st: andpoint of telegraph, but in broadcasting, be 

‘ause you make the point in a press interview that like the rail- 
vac you believe that the powerful television and radio corpora- 
tions should be obliged to service rural communities even where 
they may not be economic by themselves. You give the argument 
that these « ‘omp: nies operate in the public domain and that, therefore, 
the only criterion cannot be whether or not they make a profit on 
that particular operation. 

Senator Bricker. Out of each individual station / 

Mr. Setry. That isright. Now, in the telegraph industry we have 
a flagrant example, the Western Union monopoly, incidentally which 
was set up by an act of Congress. That does not disprove the point, 
it emphasizes it, because when the Congress had to consider the 
desirability of setting up a monopoly in land-line telegraph, it had 
to pass specific cailinie legislation. Otherwise such a monopoly 
would have been in violation of the existing statutes and antitrust 
legislation. When Congress did permit the establishment of that 
monopoly, you wrote into the law, and in your debates demanded 
certain safeguards for the ore interest. You said that where a 
monopoly is to be permitted in a field of this kind, that is heavily 
charged with the public verted the monopoly must be regulated 
to guarantee more availability to the entire public of telegraph 
service, lower rates for the consumer, and better service. Now, the 
record will show that the Commission has been derelict in carrying 
out the mandate of the Congress and its own promises. It will show 
that as far as rates are concerned every time the company has asked 
fora rate increase It - as been granted and gener: ally without a hearing. 

It will show as far as avail: ibility of service to the rural communiti: 
is concerned, that the company has abandoned, with the permission 
of the Commission, and without op portun ity for hearings, some 13,000 
offices in smaller communities, and it will show, and this I think ¢ can 
be confirmed by each individual expe rience, that the resu it of 
creation of the mon opoly was not to lmprove serv ice In an \ substanti ‘al 
degree. 

Obviously we cannot hold Mr. MeConnaughey accountable for 
actions taken by the Commission in the past. That would be an unfair 
and inequitable procedure, but it is apcwteont to realize that all 
rules and regulations established by the Commission are continuing 
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in their effect. What the Commission determined a year ago will 
have an effect on people in the industry, and on the public tomorrow, 
Therefore, Mr. McConnaughey’s attitude on these encroachments of 
monopoly in the entire communications industry, it seems to me, are 
very relevant to a consideration of whether this committee should 
confirm his appointment. 

In addition to some of the questions that have been posed for 
consideration, I want to meiition just a few that have not been sug- 
vested up tonow. One has to do with the facet that currently we have 
the telephone monopoly, because of an FCC rule, having the exclusive 
right to carry for the networks their network programs, to provide 
the carrier service. 

The rates charged by A. T. & T. according to the testimony of all 
the companies are high rates. I wonder whether consideration 
couldn’t be given to introducing some competition in that field ¢ 

There is another carrier in existence, the Western Union Telegraph 
Co., which might be able to compete with A. T. & T. It might be a 
refreshing change if we had two carriers which were able to compete 
for this business. That would result in lowering the charge of the 
carriers and thus making the networks available to communities 
which now cannot afford them because of high rates. 

One last point: There is 1 important difference, 1 among several, 
between the conclusions of the Plotkin and Jones reports. The Plot- 
kin report states that the C ommission currently has the power under 
the law to regulate network broadcasting. The Jones report raises 
some question about that, and Senator Bricker, in a press interview 
I read, you seem to have some question about whether the Commis- 
sion currently has the power. You also said you introduced a bill to 
make sure the FCC did have the power because you feared the en- 
croachment of monopoly. 

It was suggested in your press interview that the Commission itself 
questions its power to regulate the networks, as such, and felt that 
its power was limited to the individual licensee, the individual station. 
I would refer you to the report on chain broadcasting, dated Mav 
1941, page 85. This question was dealt with specifically and at length 
under the heading “Jurisdiction under the Commission’s power to 
make special regulations respecting chain broadcasting ;” it says in 
part the following: 

If any doubts exist as to the propriety of the regulations viewed as an exercise 
of the Commission’s licensing power, they are completely dispelled by section 
303 (i). This section gives the Commission specific power to “make special 
regulations applicable to radio stations engaged in chain broadcasting.” No 
language could more clearly cover what we are doing here. 

Furthermore, in discussing the legislative history they go back 
and quote Senator Dill, who was the originator of the Communica- 
tions Act. And Senator Dill says while the Commission would have 
the power under the general provisions of the bill—that is the power 
to regulate chain broadcasting—the bill specifically sets out as one 
of the special powers of the Commission the right to make specific 
regulations for governing chain broadcasting; creating a monopoly 
in this country, let me say that this bill protects the public as far 
as it can protect them, by giving the Commission full power to 
refuse a license to anyone who it believes will not serve the public 
convenience and necessity. 
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Further, he says: 

I wish to state the only way by which monopolies can secure control of radio 
here even for a limited period of time will be by the Commission becoming 
servile to them and I want to conclude by saying that I think it is unfortunate 
but true that the record of the Commission in regard to regulation of the 
broadcast and television industry, regulation of the telegraph monopoly, regu- 
lation of the telephone monopoly, and regulation in the international communi- 
cations field, in other words, in every field over which they have jurisdiction, 
has been one that is far from re: issuring. 

The Commission, instead of carrying out its mandate under the statute to 
protect against the encroachments of monopoly each section of the industry, has 
by affirmative acts—and we cite chapter and verse in our statement, and there 
are other facts cited in the Jones and Plotkin report—gone out of its way to 
encourage the development of monopoly in each of these fields. It should be 
the concern of the Commission to carry out the statute and it is relevant to a 
consideration of Mr. MceConnaughey’s confirmation by this committee as to what 
his attitude is on this question, and on the other and fundamental question of 
the requirement that the Commission ought to make available to the American 
public, even in rural communities which may not be able to pay the same part 
of the bill, all of the services which come within the public domain. 

Senator Bricker. Are your sponsors set out in your statement here 
the formal statement ? 

Mr, Seiiy. Yes; lam president of a trade union which holds con- 
tracts with Western Union Telegraph Co., RCA Communications, 
Western Union Cables, French Cables, and a series of broadcast 
companies. 

Senator Bricker. You represent the employees ? 

Mr. Setiy. That is correct. I represent them for collective bar- 
gaining and under contracts. 

The Cuatrman. Thank you, and I might just say that, of course, 
these matters could have been brought up today with Mr. McCon- 
naughey, but they have the two reports in their possession and are go- 
ing to report, to us in a very few weeks, we hope, and then we are going 
to continue our inquiry here and bring up more specifically the matters 
that you have discussed, of course, which Mr. McConnaughey, if he 
is confirmed, would be one of those who would come up and give 
suggestions on it. 

Thank you. 

Now, we haven’t any more witnesses, but in view of the length and 
importance of the testimony here, I think we ought to leave the 
record open here, for a few days, in case somebody wants to make some 
corrections. I think in view of the discussions, too, it might be well 
for the Senators who have to pass on this to sort of let the dust settle 
for a few days and then I hope we can have a meeting next week, say, 
Wednesday or Thursday—Wednesday would probably be best—and 
see if we can’t dispose of the matter. 

Mr. Setiy. Mr. Chairman, with your indulgence, one other point 
that will take half a minute. It is in reference to another affirmative 
action by the Commission which is currently considering a new rule 
for the screening of radio operators and radio transmitters—people 
required to have a license—and setting up criteria which we believe 
are very dangerous and on which I think you have made some 
comment. 

The CHairMAN. Yes; we are going to bring that up and then another 
thing—their proposed rule on requiring annual reports from certain 
communication common carriers unless the company does a business 
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over $2,500,000, I don’t know why they draw the line there. That 
is the proposed rule which has been sent out for comment. 
I have a letter from the junior Senator from New Jersey, Mr. Clif- 


ford Case, with reference to low-power UHF operation in the State 
of New Jersey. I would like to get your views on this matter. 


Mr. McConnavcuey. I will submit them to you. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., February 25, 1955. 
Hon. WARREN MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 


United States Senate, Washington 25, D.C. 

Dear SENATOR MaGnuson: This will reply to the letter you received from Sen- 
ator Case dated February 23, 1955, on the subject of television assignments in 
New Jersey. Senator Case asks whether the FCC might consider the possibility 
of assigning low power VHF stations to the existing UHF outlets. He points out 
that the New Jersey UHF stations are finding it difficult to meet the competition 
of the New York and Philadelphia VHF stations which virtually blanket the area. 

The Commission is acutely aware of this situation and of the difficulty which 
UHF stations throughout the country are encountering. Also, you know that the 
Commission has in the past and at present is making studies of methods for 
alleviating these conditions. 

The keystone of the present television-assignment plan is the minimum separa- 
tion requirement between stations. These minimum separation requirements 
along with other assignment principles were adopted on April 11, 1952, following 
several years of public hearings and joint engineering research by the industry 
and the Commission. 

During the last 6 months we have received 4 petitions from UHF broadcasters, 
including 2 in New Jersey, requesting that the minimum VHF cochannel mileage 
separations be reduced. The object of these petitions is to permit the assign- 
ment of an additional VHF channel in the community in which the petitioner 
is interested. 

The petitions now before the Commission request that action be taken without 
reopening the entire subject of assignment principles. Conditions, of course, 
change and it may well be that the circumstances are now such that the present 
minimum mileage separations should be reconsidered as well as other criteria. 
In view of the tremendous amount of research which preceded the adoption of 
our present assignment principles and because of the electrical interrelations 
between assignments on the various channels, it may be necessary to proceed on 
an overall basis rather than a case-to-case basis. There is some evidence that we 
should take another look at the overall engineering data accumulated since the 
April 1952 decision. Such a course of action, I realize, would take considerable 
time and unfortunately would not be of immediate assistance to the New Jersey 
UHF broadcasters. 

I should mention that both the New Jersey stations have made a showing that 
the proposed VHF installations in their respective areas would cause negligible 
interference to other stations. Our engineers disagree with these findings because 
of certain assumptions employed, and I am reasonably sure that the engineers 
of the stations who potentially would receive interference would also question 
the assumptions of the petitioners. Oppositions based on engineering factors 
have been filed by other stations on the same or adjacent channels. 

I appreciate having the opportunity of expressing my views on this urgent 
matter, and I hope the above will be of some assistance to Senator Case. 

Sincerely yours, 


‘ 


GeorGe C. McCoNNAvUGHEY, Chairman. 





FEBRUARY 23, 1955. 
Hon. WARREN MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 
My Dear Senator: It is my understanding that the nomination of George C. 
McConnaughey as Chairman of the Federal Communications Commission will 
shortly be before your committee for consideration. 
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There are various broad questions of policy which particularly interest us in 
New Jersey in connection with the allocation of television channels. Perhaps, 
therefore, you might consider it in the public interest to ask Mr. McConnaughey 
his views on certain of these broad issues 

It is my understanding the FCC has been confronted with the quite serious 
problem of either reassigning channels or changing present standards so as to 
assist ultra-high-frequency stations presently faced with serious financial 
complications, 

As you know, States like New Jersey and Connecticut are virtually blanketed 
by New York stations and, in our case, Philadelphia as well. Those stations 
established for UHEF purposes are finding it particularly difficult, in some 
instances, to meet competition through the satisfaction of purely local needs 
I hope you will think it proper to inquire of Mr. McConnaughey whether he thinks 
the FCC might consider the possibility of assigning lowpower VHI allocations to 
present UHEF outlets which would be substantially aided through expansion of 
markets now limited by their present status. 

With all good wishes. 

Sincerely, 
CrLirForp P. CAsre, l nited States Senator. 





